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October I 5, 2007

vIA TELECOPY (202) 233-0121)
AND U.S. MAIL

Eurika Durr, Clerk of the Board
U.S. Environmental Protection Agency
Environmental Appeals Board ( 1 103B)
Ariel Rios Building
1200 Pennsylvania Avenue, N.W.
Washinglon, D.C. 20460-000 1

Re: Christian County Generation, LLC (PSD Appeal No. 07-01)

Dear Ms. Durr:

Enclosed please find an original and six oopies of the following documents:

(1 ) Massachusetts v. EPA,415 F.3d 50 (D.C. Cir. 2005);

(2) Public Comments of the Utah Chapter of the Siena Club and other
environmental groups, Draft PSD permit for Major Modifications to the
Bonanza Power Plant in Utah (Jnly 2006);

(3) USEPA Response to Public Comments, Bonanza Power Plant l-9 (August
2007).

The Massachusetts v. EPA appeals court decision is referenced, but not cited, in
Petitioner's Reply Brief (at 2). The DesereVBonanza PSD permit proceeding is referenced at
page 5 of Petitioner's Reply Brief. If the Board decides to accept Petitioner's unsolicited brie{
Permittee respectfully requests permission to refer to these tkee documents at oral argument.

The two Deseret/Bonanza documents are already on file with the EAB and publicly
available on the EAB's website as Exhibits 2 and 3 to the Sierra Club's pending Petition for
Review in 1n re Deseret Power Electric Coooerativc. PSD Apoeal No. 07-03.



Erika Durr, Clerk of the Board
October 15,2007
Page 2

Because Petitioner relies on the D.C. Circuit opinion in Massachusetts v. EPA in its
Reply Brief, and because the latter two documents arc already on file with the EAB in
Petitioner's related appeal, there should be no objection to referring to these documents at oral
argument.

Please do not hesitate to contact me at the above number if you have any questions.
Thank you.

Sincerely,

,d;:J*(,:i:e'**lt
JHR:lwg

cc: Counsel of Record (Attached)
Barton Ford (Tenaska, Inc.)
Luke Goodrich (W&S)
Steffen Johnson (W&S)
Greg Kunkel (Tenaska)
James Stallmeyer (Tenaska)
Govemor James R. Thompson (W&S)
Larry Watson (ERORA)



Erika Dun, Clerk of the Board
October 15,2007
Page 3

DC:534015,4

Kristi M. Smith
Elliott Zenick
Brian L. Doster
Office of General Counsel (MC-2344A)
1200 Pennsylvania Ave., N.W.
Washington, DC 20460-00001
Fax: (202) 564-5603

Bruce Nilles
Siena Club
Midwest Office - Madison
122 W. Washington Ave.
Suite 830
Madison, WI 53703
Fax: (608) 25'7-3513

David Bender
Garvey McNeil & McGillivray, S.C.
634 W. Main Street
Madison, WI 53703
Fax: (608) 256-Q933

Robb H. Laynan
Illinois Environmental Protection Agency
1021 N. Grand Avenue East
P.O. Box 19276
Springfi eld, IL 627 9 4-927 6
Fax: (217) 782-9807



RESPONSE TO PUBLIC COMMENTS

ON

Draft
Air Pollution Control

Prevention of Significant Deterioration (PSD)
Permit to Construct

Permit No, PSD-OU-0002-04.00

@!!!es:
Deseret Power Blectric Cooperative

10714 South Jordan Gateway
South Jordan, Utah 84095

Permitted Facilitv:
llO-Megawatt Waste Coal Fired Unit

at Bonanza Power Plant

United States Environmental Protection Agency
Region 8

Air & Radiation Program
Denver, Colorado
August 30,2007



B. COMMENTSANDRESPONSES

The descriptions of public comments below are a paraphrasing of the originally
submitted comments. The full text of each public comment may be found in the
Administrative Record for issuance of the WCFU permit, available at the same
locations as the draft permit package was available (the Uintah County Clerk's
office in Vernal, Utah, the Ute Indian Tribe office in Fort Duchesne, Utah, and the
EPA Region 8 office in Denver, Colorado).

1, CARBON DIOXIDE/GREENIIOUSE GAS EMISSIONS

Comment #1:

One group of commenters requested that EPA address carbon dioxide (COz) and
other greenhouse gas (GHC) emissions from the proposed Deseret Bonanza WCFU. The
commenters stated that the Clean Air Act requires EPA to do so in two ways.

Comment #1.a. First, the commenters betieve EPA has a legal obligation to
regulate CO2 and other GHGs under the Clean Air Act and thus should set CO: emission
limits in this permit,

Comment #1.b. Second, the commenters believe that EPA should consider
emissions of CO2 in its BACT analyses for other pollutants at the Bonanza WCFU.

In support, the commenters cited a U.S. Supreme Court case that was pending at the time,
an Environmental Appeals Board decision, a draft EPA guidance documenl, and an
afiicle presenting a potential legal rationale for using PSD permits to limit COz
emlsstons.

Bgsw-tl;

Resuonse #1,a, Disagree. EPA recognizes the importance of addressing the
global challenge of climate change, and in light of the Supreme Coud's decision in
Massachusetts v. EPA, l2'7 S. Ct. 1438 (2007), the Agency is working diligently to
develop an overall strategy for addressing the emissions ofCO2 and other GHGs under
the Clean Air Act. However, EPA does not currently have the authority to address the
challenge of global climate change by imposing limitations on emissions of CO2 and
other greenhouse gases in PSD permits.

It is well established that "EPA lacks the authority to impose [PSD permit]
limitations or other restrictions directly on the emission of unregulated pcllutants." NorlA
County Resource Recovery Assoc.,2 E.A.D, 229,23O (EAB 1986). The Clean AirAct
and EPA's regulations require PSD permits to contain emissions limitations for "each
pollutant subject to regulation" under the Act. CAA g 165(aX4);40 C.F.R. $
52.21(b)(12). In defining those PSD permit requirements, EPA has historically
interpreted the term "subject to regulation under the Act" to describe pollutants that are
presently subject to a statutory or regulatory provision that requires actual control of



emissions of that pollutant. See 43 Fed. Reg. 26388, 26397 (June 19, 1978) (describing
pollutants subject to BACT requirements); 6l Fed. Reg. 38250,38309-10 (July 23, 1996)
(listing pollutants subject to PSD review). In 2002, EPA codified this approach for
implementing PSD by defining the term "regulated NSR pollutant" and clarifying that
Best Available Control Technology is required "for each regulated NSR pollutant that Ia
major sourcel would have the potential to emit in significant amounts." 40 C,F.R. $
s2.zrl)Q)t 40 cFR s2.21(b)(s0).

In defining a "regulated NSR pollutant," EPA identified such pollutants by
referencing pollutants regulated in three principal program areas -- NAAQS pollutants,
pollutants subject to a section 1 1 I NSPS, and class I or II substance under title VI of the
Act- as well as any pollutant "that otherwise is subject to regulation under the Act." 40
CFR 52.21(b)(50)(i)-(iv). As used in this provision, EPA continues to interpret the
phrase "subject to regulation under the Act" to refer to pollutants that are presently
subject to a statutory or regulatory provision that requires actual control of emissions of
that pollutant. Because EPA has not established a NAAQS or NSPS for CO2, classified
COz as a title VI substance, or otherwise regulated COz under any other provision of the
Act, COz is not currently a "regulated NSR pollutant" as defined by EPA regulations.

Although the Supreme Court decided the case cited by commenters and held that
CO2 and other GHGs are air pollutants under the CAA, see Massachusetts v. EPA, 127 S.
Ct, 1438 (2007), that decision does not require the Agency to set CO2 emission limits in
the PSD permit for the Deseret Bonanza WCFU. Notably, the Court did not hold that
EPA was required to regulate COz and other GHG emissions under Section 202, or any
other section, of the Clean Air Act. Rather, the Court concluded that these emissions
were "air pollutants" under the Act, and, therefore, EPA could regulate them under
Section 202 (the provision at issue in the Massachuset r case), subject to certain Agency
determinations pertaining to mobile sources.

EPA is currently exploring options for addressing GHG emissions in response to
the Supreme Court decision. EPA is taking the first steps toward regulating GHG
emissions tiom mobile sources, but the Agency has not yet issued regulations requiring
control of COz emissions under the Act generally or the PSD program specifically.
Accordrngly, EPA cannot include emissions limitations for CO2 (or other GHGs that are
not otherwise regulated NSR pollutants) in the Deseret PSD permit because it has long
been established that "EPA lacks the authority to impose [PSD permit] Iimitations or
other restrictions directly on the emission of unregulated pollutants." North County, 2
E.A.D. at 230. At this time, we believe that any action EPA might consider taking with
respect to regulation of COz or other GHGs in PSD permits or other contexts should be
addressed through notice and comment rulemaking, allowing for a process which is
public and transparent and based on the best available science.

Response #l.br Disaqree. EPA recognizes the importance of addressing the
global challenge of climate change, and in light of the Supreme Courl's decision in
Massachusetts v. EPA, 127 S. Ct. 1438 (2007), the Agency is working diligently to
develop an overall strategy for addressing the emissions ofCO2 and other GHGs under
the Clean Air Act. Nevertheless, with regard to the present permitting decision, the



record befbre the Agency does not suggest, and commenters have not provided any
evidence showing, that the outcome of our BACT analysis for the regulated NSR
pollutants emitted by the Deseret Bonanza WFCU would have been resulted in a different
choice of control technologies had we considered the potential collateral environmental
impacts of C02 emissions.

The CAA defines BACT as "an emission limitation based on the maximum
degree of reduction of each pollutant subject to regulation under this Act emitted from or
which results from any major emitting facility, which the permitting authority, on a case-
by-case basis, taking into account energy, environmental, and eccnomic impacts and
other costs determines is achievable for such facility through application of production
processes and available methods, systems, and techniques, including fuel cleaning, clean
fuels, or fteatment or innovative fuel combustion techniques tbr control of such
pollutant." CAA $ 169(3) (emphasis added); see also 40 CFP'52-21(b)(12). EPA has
established a five-step, top-down process for determining BACT emission limits for each
PSD-regulated pollutant considered in a permitting decision: (1) identify all potentially
applicable control options (2) eliminate technically infeasible control options; (3) rank
remaining technologies by control effectiveness; (4) eliminate control options from the
top down based on energy, environmental, and economic impacts; and (5) select the most
effective option not eliminated as BACT. See Prairie State Generating Co., 13 E.A.D.
_, PSD Appeal No. 05-05, slip op. at 14-18 (EAB Aug. 24,2006) (summarizing and
describing steps in the top-down BACT analysis). Accord Three Mountain Power,
L.a.C., 10 E.A,D.39,42-43 n.3 (EAB 2OOl); Knauf Fiber Glass, GmbH,8 E.A.D. 121,
129-31 (EAB 1999); Hawaii Electric Light Co., 8 E,A.D. 66, 84 (EAB 1998). Thus,
EPA has traditionally considered the collateral impacts (energy, environmental, and
economic) of each BACT option at Step 4 of this analysis.

The CAA does not specify how EPA should weigh these collateral impacts when
determining BACT for a particular source. The Agency's longstanding interpretation is
that "the primary purpose of the collateral impacts clause is to temper the stringency of
the technology requirements whenever one or more of the specified collateral impacts -
energy, environmental, and economic - renders use of the most effective technique
inappropriate." Columbia Gulf Transmission Co., 2 B.A.D. 824, 826 (EAB 1989).
Accordingly, the environmental impacts analysis "is generally couched in terms of
discussing which available technology, among several, produces less adverse collateral
eft'ects, and, if it does, whether that justifies ils utilization even if the technology is
otherwise less stringent." Old Dominion Electric Cooperative, 3 E.A.D. 779, 792 (EAB
1992).

In this case, the commenters have not shown that consideration of the
environmental impacts of CO2 emissions in the collateral impacts step of the EPA's
BACT analysis for the regulated NSR pollutants would lead to a different result in our
selection of BACT for the Deseret facility. The record before the Agency does not
suggest that the Agency should have selected a less stringent option as BACT in order to
reduce the potential collateral environmental impacts of CO: emissions. Although there
may be some differences in the CO2 emissions resulting from use of the technologies we
evaluated at step 4 of the BACT analysis, we do not have information indicating such



differences would be significant enough to necessitate changing our selection of BACT
for other pollutants. See Hillman Power Co., L.a.C., PSD Appeal Nos.02-04 (July31,
2002) ("ccllateral environmental impacts analysis need only address those control
altematives with any significant or unusual environmental impacts that have the potential
to affect the selection or elimination of a control alternative."). Commenters have not
given EPA cause to believe that comparisons of the COz emissions from various control
technologies considered in the BACT analysis for the Deseret Bonanza WCFU would
render unacceptable any of the options we have identified as BACT for this PSD permit.

Specifically, the comments did not contain any information on CO2 emissions that
would lead EPA to reach a different conclusion in its BACT analysis for this facility.
The commenters state only that "EPA must consider emissions of COz in its BACT
analysis for the Bonanza WCFU," but they do not address how the palicular control
technologies considered for the Bonanza WCFU would have resulted in substantially
differing CO2 emissions. Nor do they discuss how any such differences would have
resulted in differing impacts that would have necessitated our selecting a different
technology as BACT. Such comparisons are at the heart of the BACT analysis, and thus
are required by a commenter alleging a deficiency in the analysis. See Old Dominion, 3
E.A,D. at 793 (finding no enor based on petitioner's lack of "specificity and clarity"
because they provided "no specific comparison" of differences in the environmental
impacts of the various technologies considered in the BACT analysis). See also Vermont
Yankee Nuclear Power Cnrp. v. Natural Resources Defense Council, lnc.,435 U.S. 519,
553 (U.S. 1978) (explaining that comments regarding an Agency's analysis of
environmental impacts "cannot merely state that a particular mistake was made, . . , [but]
Ilust show why the mistake was ofpossible significance in the results"). Accordingly,
commenters have failed to show how consideration ofCOz emissions in the BACT
environmental impacts analysis would have changed the Deseret Bonanza permitting
decisions.

Moreover, because EPA has historically interpreted the phrase "environmental
impacts" to focus on local environmental impacts that are directly attributable to the
proposed tacility, the collateral impacts analysis ofthis BACT determination is not the
appropriate mechanism for addressing the potential global impacts of CO2 emissions
from the Deseret Bonanza WCFU. See Columbia Gulf,2E.A.D. at 829-30 (finding that
the environmental impacts analysis "focuses on local impacts that constrain the source
from using the most effective technology"). Any predicted impacts in the area
surrounding the Deseret facility that are potentially due to global climate change - to
which the COz and other GHG emissions from the propcsed source may contribute
generally - are not the type of local environmental impact that is readily traceable
directly back to the particular source subject to PSD review.

EPA's interpretation that the collateral environmental impacts analysis should
focus on local impacts that are directly attributed to construction and operation of the
proposed source is supported by relevant statutory language, legislative history, EAB
decisions, and EPA policies and permitting decisions. Both the "case-by-case" language
of the BACT definition and Congress' stated reason for adding the collateral impacts
analysis to that definition suggest that a facility-centered, locally-focused analysis is



appropriate. See Kawaihae Cogeneration Project,T E.A.D. 107, 116-17 (EAB 1997)
(describing how the collateral impacts analysis considers factors unique to the specific
source); Senate Comm. on Environment And Public Works, A Legislative History of the
Clean Air Act Amendments of 1977 (Comm. Print August 1978), vol. 6 at 4'123-24
(explaining that the collateral impacts clause was added to provide permitting authorities
with flexibility to consider the impact of a specific facility on the character of the
community in which it was located). While the EAB's Nortlr Coun4, decision directed
permitting authorities to look at the effect of emissions from non-PSD regulated
hazardous air pollutants (i.e., HAPs) in the collateral impacts analysis, the Board's
opinion did not specify that all emissions not directly regulated under PSD - such as CO2
- had to be considered as well. See id.,2E.A.D. at230 (stating that the "exact form" and
"level" of the BACT environmental impacts analysis would depend on the facts of the
individual permitting decision). In subsequent policy guidance, EPA did not interprel
North Counry to call for consideration of global impacts, see, e.g., Memorandum from
Gerald Emison, OAQPS Director entitled Implementation of North County PSD Remand.,
pp. 3-4 (Sept. 22,1987), and the EAB later determined that EPA did not have to consider
CO: and other GHG emissions in the BACT environmental impacts analysis. Interpower
of New York,5 E.A,D. 130 (EAB 1994); Kawaihae Cogeneration Project,1E.A.D. 107
(EAB 1997). Consistent with these prior EAB decisions and Agency policy, EPA has not
previously considered the environmental impact of C02 and other GHG emissions in
setting the BACT levels for permits,r and for the reasons discussed above, we do not
consider it necessary to do so in issuing the PSD permit for the Deseret Bonanza WFCU.

' Although one draft of EPA's 1990 NSR Workshop Manual referenced
"greenhouse gas emissions" as an example of environmental impact that a reviewing
authority might consider in the BACT analysis, EPA has not done so in practice. The
Agency never finalized the draft guidance cited by commenters, and other drafts of that
same document do nct include the phrase "greenhouse gas emissions" as an example of
the type of environmental impact to be considered in the BACT analysis. See
http://www.epa.gov/region07/programs/artd./airlnsr/nsrmemos/1990wman.pdf, at B49.
Moreover, both of these drafts of the NSR Workshop Manual also indicate that the BACT
environmental impacts analysis should focus on "consideration of site-specific
circumstances," which contrasts with the notion that such analysis should be used to
consider the source's impact on what is a global issue. Id.atB47.



*Western Resource Advocates * Environmental Defense *
Utah Chapter of the Sierra Club * Soutbcrn Utah Wilderness Alliance *
Western Colorado Congrcss * Wasatch Clean Air Coalition *

HEAL Utah*

By email owens.mike@ena.sov
Mike Owens
US EPA Region 8
Air and Radiation Program Office (8P-AR)
999 | 8u Street, Suite 300
Denver, CO 80202-2466

. . RE: Dreft PSD Permit for Major Mirdifications to the Bonanza
Power Plant in Utah

Dear Mr. Owens;

West€rn R€souroe Advooates, Environmental Defense, Utah Chapter of the Siena
Club, Southem Utah Wildemess Alliance, Westem Colorado Congress, Wasatch Clean
Air Coalition, and HIAL Utah respeotfully submit the following comments on the EPA'$
draft prevention of significant deterioration (PSD) permit authorizing the construction of
a new Waste Coal Fired Unit (WCFU) at Des€ret Power Electrio Cooperative's (Deserct)
Bonanza Power Plant n€ar Vernal, Uiah,

I. THE DRAFT AIR QUALITY PERMIT DOES NOT ADDRESS CARBON
DIOXIDE AND OTHER GRf,ENHOUSE GAS EMISSIONS

The draft permit for the Bonanza WCFU do€s not address carbon dioxide (CO2)
or other gleenhouse gases to be emitted from the proposed power plant, However, such
emissions can be quito signifioant from coal-fire boilers and, in particular, from
circulating fluidized bed (CFB) boilers such as is proposed for the Bonanza WCFU. The
National Coal Council identifies fluidized bed combustion as an especially large source
ofthe greenhouse gas nitrous oxide (N1O), a problem that is not shared by the most
common form of ooal oombustion technclogy, pulverized ooal (PC):

"NzO has a GWP (Global Warmine Potentiau 296 times that of CO?,
Because of its long lifetime (about | 20 years) it can reaoh the upper
atmosphore, deploting thc conoentration of stratospheric ozone, an
important filter of UV radiation. N2O is emitted fiom fluidized bed ooal
oombustion; global emissions from FBC units are 0.2 Mtlyeat,
rcpr€senting approximately 27o oflotal known sources, NzO emissions
from PC units are much lower. Typical NzO emissions from FBC units are
in the range of 40-70 ppm (at3r/o O2). This is significant because at 60
ppm, the N2O emission from the FBC is equivalent to 1.8% COz, an
increase of about | 5% in CO: emissions for an FBC boiler. Several



techniqu€s have been proposed to control NzO emissions from FBC
boilers, but additional research is necessary to develop economically and
commercially attactive systems."'

The Bonanza WCFU has a potential to emit approximately 1.8 million tons of
carbon dioxide each year and 3,609 tons of nitrous oxide each year,z Thc nitrous oxide
that would be released from the Bonanza WCFU is equivalenl in Global Warming
Potential, to an additional I million tons per year ofcarbon dioxide.

We believe that the EPA has a legal obligation to regulate COz and ot}er
geenhouse gases as pollutants under the Clean Air Act. lndeed, twelve $tates, fouteen
envitonm€ntal groups and two cities filed suit stating that EPA rnust regulate greenhouse
gas €missions under the Clean Air Act. The parties appealed the U.S. EPA's decision to
reject a petition that sought to have tte fedeml government regulate greenhouse gas
emissions llom new motor vehicles-' This issue is now before the U.S. Supreme Court.
If the Supreme Court agrees that greenhouse gases, such as CO2, must be regulated under
the Clean Air Act, such a decision may also require the cstablishment of CO2 emission
limits in this permit for the Bonanza WCFU,

At the minimum, EPA must consider emissions of CO: in its BACT analysis for
the Bonanza WCFU. The federal Environmental Appeals Board (EAB) has interpreted
the definition ofBACT as requiring consideration ofunregulated pollutants in setting
emission limits and other terms of a permit since a BACT determination is to take intb
accounl environmental impacts.a A recently issued paper entitl ed Considering
Altematives: The Case for Limiting COt Emissions from New Power Plants through
New Source fuview by Gregory B, Foote (Attachment 2) discusses the regulatory
background to support consideration ofCO: impaots when permitting a nw source and,
in particular, a new coal-fired power plant. This paper indicates that it is entirely
applopriato to consider CO2 emissions when evaluating environmental impacts und€r the
new source rcview permit program, and the paper also suggested approaches for
evaluating technologies in terms of COr emissions. This paperand all other documents
cited herein are incorporated by reference as part of our gomments. Support for
consideration ofgreenhouse gas emissions in new souce permitting can also be found in
EPA's own New Source Review Workshop Manual which stdtes, "significant differenoes
is noise levels, radiant heat, or dissipated static electrical energy, or grccnhouse gas

t 
"Coal-Related Greenhouse Gas Msnagemenl ls$ues", National Coal Coungil, May 20OJ at pag€ 7.

Attachment L
'?Emissions ofCOl and N2O were calcuJated based on AP.42 emission faclors for bituminous coal
combustion in fluidized bed boilers, the average carbon conlent ofthe waste coal and on ri€ exp€cted
anlual coal feed rate at the Bonanza WCFU (from page l9 and from Appendix A ofDeseret's November I,
2004 PSD permit applicationt.' Commonwcalth of Massachus€ns, €t al, v, U.S, EPA, No. 03-1361 (Consolidated with Nos, 03-1362-
1368) U.S, Ooun ofApp€als for the District of Columbia Circuit , cen. gruhted ll.S. Supr€me Court
Docket 05-l120.
a Se In Re North County Resowce Recovely Associates,2E.A.D.229, 230 (Adm'r 1986), 1986 EPA App.
LEXIS 14.



emissions may be considered" in permitting a new source or in the application ofa
specific technology. See, Anachmont 22 hereto.

2. THE DRAFT AIR QUALITY PER]VIIT DID NOT ADEQUATALY
EVALUATE INTEGRATED GASIFICATION COMBINED CYCLf, AS AN
AVAILABLE METHOD TO LOWER AIR EMISSIONS IN TIIE BACT
ANALYSIS

EPA's Statement of Basis for thE draft Bonanza WCFU permit explains that it did
not require evaluation of IGCC as BACT becauso consideration of IGCC would be
redefining the $ourco. Stat€melt ofBasis at 29.

EPA made a similar determination on Dec€mber 13, 2005 that IGCC did not need
to be reviewed as BACT for a supercritical pulverized coal boiler because it would be
redeftning t}e source, This December 2005 determination has been challenged and that
challenge has not yet been resolvod. NRDC v. EPA, D.C. Circuit, No. 06- 1059.

The EPA's determination that IGCC need not be considered because it would be
redefining the Bonanza WCFU source, similar to EPA's December 2005 det€rmination,
is wrong. BACT by its Clean Air Act definition requires consideration of inherently
low€r emitting processes,

Ifltegated Gasificatirrn Combined Cycle (IGCC) is an available, demonstrated
cleaner coal combustion technology with signiflcant emission reduction benefits. There
are numerous benefits to IGCC, including fewer emissions of criteria and hazardous air
pollutants, the opportunity for capturing greenhouse gases, such as CO2, that caus€ global
warmihg, and a general inorease in efficiency over other coal buming technologies and
thus lower overall emissions.

Federal Law Requires a Thorough Evaluation of IGCC as Part ofthe BACT Analysis.

Section 165(a)(4) of the Clean Air Act (CAA) provides that "no dajor emitling
facility on whioh oonstruction is commenced aftir August 7,1977, may be constructed in
any area !o which this part applies unless...th€ facility is subject to the best available
control t€chnology for each pollutant subject to regulation under this chapter omitted
from, or which results from, such faciliiy,"r 'Ihe roquirement for conducting a BACT
analysis is codified in the federal PSD regulations at 40 C.F.R, $ 52.21(i). 40 C.F.R, $
52.21(n) further requires drat 'the owner or operator of a proposed source, , . shall
submit. . ,all information necessary to perform any analysis or make any determination"
required under the PSD regulations."

BACT is then defined under federal law os follows:
an emissions limitation (including a visible emissions standard) based on
the maximum degree ofreduction for each pollulant subject to regulation
under the [Clean Air] Act which would be emitted from any proposed

'42 U.S.c. [747s(aNa).



major stationary source or major modification which the Administrator, on
a case-by-case basis, taking anto accouflt en€rgy, environmental, and
economic impacts and other costs, determines is achievablg for such
source or modific.ation through application or produotion processes or
available methods. systems. and technioues, including fuel oleaning or
heatment or innovative fuel combustion techniques for control of suoh
pollutant.5

This definition includes coal gasification. The legislative history ofthe amendment
adding the term "innovative fuel combustion techniques" to tlre Clean Air Act's
definition of"BACT" is clear. Coal gasification must be considered. The relevant
passage of the debate is excerpted below:

Mr, HUDDLESTON. Mr. Prrcsident, the proposed provisions for application of best
avaifable control technology to all new major emission sourc€s, although having tte
admirable intent ofachieving consistently clean air thxough the r€quired use ofbest
controls, ifnot propedy interpreted may deter tle use ofsome ofthe most effective
pollution controls, The definition in the €ommittee bill of best available control
technology indicates a consideration for various control strategies by including the
phrase "through applicarion ofproduction processes and available methods systems,
and techniques, including fuel cleaning or treatmoflt." And I believe it is likely that
the concept ofBACT is intended to include such technologios as low Btu gasification
and fluidized bed coftbustion, But, this intention is not explicitly spelled out, and I
am ooncerned lhat without clarification, the possibility of misinterpretation would
remain. It is the purpose ofthis amendm€nt to leave no doubt that in delermining
best available control technology, all actions t&ken by the fuel user are to b€ taken
into aecount-be they the purchasing or production of ftrels which may have besn 

'

cleaned or up-graded through chemical tr€atmenl, gasification, or liquefaotion; us9 of
combustion systems such as fluidized bed combustion which specifically reduce
emissions and/or the post-combustion treatment of emissions with cleanup equipment
like stack scrubbers. The purpos€, as I say, is just to be more €xplicit, to make sure
there is no chance of misinterpretation, Mr, Presidento I believe again that this
amendment has been checked by the managers ofthe bill and that they are inclined to
support it.

Mr. MUSKIE. Mr. President, I have also discussed this amendmenr with the
distinguished Senator from Kentucky, I think it has been worked out in a form I can
accept, I am happy to do so. I am willing to yield back the romainder ofmy time.7

EPA and federal courts have consisiently interpreted the BACT provisions found
in the CAA and the agency's regulations as embodying certain oore criteria that requir€
the perftit applicant either to implement tle most effective available means for
minimizing air pollution orjusti! its selection ofless effective means on grounds

o 40 C,F.R. $52.21(bX12), cmphasis adde.d. Sce also 42 U,S.C. $?479(3),' 95th Congress, lst Session (Part I of2) June 10. l9?7 Clesn Air Aot Anerdm€nts of 19?7 A&P 123
Cong, Record 59421.



oonsist€nt with tlre purposes of the AcL ln Citizens for Clean Air v. EPA," lheNnth
Circuit held tlrat "initially the burden rost$ with the PSD applioanl to identify the best
available control." As stated in long-standing EPA guidance, "ltlg€etdlgu sltg-S4gifig
melhodologv used for determining BACT. be it 'top-down.' 'bottom-up.' or olherwise.
the same oore criteria anply to anv BACT analvsis: the.aonlicant must considor all

the most stingent should not be adopted."' Accordingly, the PSD permit applicant not
only must identiff all available technologies, including ths most sfingent but it must
also provide adequate justification for dismissing any available technologies,

Consistent with these mre criteria, the EPA's New Source Review (NSR)
Workshop Manual establishes that, as th€ first st€p in the "topdown" BACT analysis, the
applicant mast oonsider all "avoilable" control options:

The first st€p in a "top-down" analysis is to identiry, for the emissions unit
in quostion (the term "emissions unit" should be read to mean emissions
unit, process or activity), all "available" control options, Available csntrol
options are those air pollulion control technologies or teohniqu€s with a
practioal potentiel ftrr application to the emissions unit and the regulated
pollutant under evaluation. Air pollution control technologies and
techniques include the application ofproduction process or available
methods. systems. and teshnioues, including fuel oleaning or trcstment or
innovative fuel combustion techniques for control ofthe aifected
pollutant. This includes technologies employed outside ofthe United
Stales, As discussed later, in some circumstances inherently lower-
polluting processes are appropriate for oonsideration as available control
alternatives.'"

"The term 'available' is used...to refer to whether the technology 'can bo
obtained by the applicant through commeroial channels or is otherwise available *ithin
thecommonsensemeaningoftheterm."itrlnkeepingwiththestringentnatureofthe
BACT requirement, EPA has repeatedly emphasized that "available"

is used in the broadest sense under the first step and refers lo
contlol options with a "practical potential for application to the
smissions unif' under evaluation. . . . The goal- of this step is to
develop a comprehensive list of oontrol options,''

t l5l r.2a tle, se5 19d' ch. l99e)
' Memorandum from John Caloagd, Director of EPA Ah Quality Management Division, 1o EPA Regional
Ajr Direotors (June 13, 1989), at 4 (emphasis added).
'"NSR Manual, at p. 8.5 (emphasis 6dd€d).
rr In re: Maui Electric Comnany, PSD Appeal No. 9E-2 (EAB Seprembsr 10, 1998), at 29-30 (quoling NSR
Manual at B.l7)-
r? In re: Knaufiiber Class. PSD Appcal Nos. 98-3 - 98-20 (EAB Febru aty 4, lggg), aa l2-l3 (quotinS
NSR Manual at 8.5) (emphasis added by EAB); see a.lso In re: Steel Dvnanics. Inc., PSD Appesl Nos. 99-
4 and 99-5 (EAB Jun e 22,z0ot), ar29 D.U (oiting K!eU! with alrproval)i NSR Manual ar B.l0 ('The



Recent State Actions Requidnq Consideration ofCleaner C_oal Technolosv Establish
Irrefutable Precedence for the Consideration oflCCC.

In recent PSD permitting actions implementing the federal PSD permitting

EPA adjudicaiory decisions also examine the core requirements for the BACT
determination process. "Under the top-down methodology, applicants must apply the
best available control technology unless they can demonstrate that the technology is
technically or economioally infeasible. The top-down approach places the burden of
proofon the appl,can, to j ustiry why the proposed source is unable to Bpply the best
technology available."''

Whatever analytical process is utilized for determining BACT, tlese core criteria
- the requirement to consider all available technologies, including the most stringent, and
to provide adequate justiftcation in the adminislrative record for dismissing any of the
technologies based on relevant statutory factors - must be satisfied,

Thus, to conduct a BACT analysis consistent with tho requiremenls of federal law
for the Bonanza WCFU, EPA must thoroughly ovaluats all available control measures.
IGCC is commercially available today. Federal law therefore require that this technology
be thoroughly evaluated as part ofthe Bonanza WCFU BACT analysis.

program (either through a direot delegation from EPA or via approval of equivalent state
rul€s in a state implementation plan (SIP)), several statee have required consideration of
IGCC in the BACT review process for new coal-fired power plants. These state
decisions implementing the federal PSD program validate the plain language ofthe
definition ofBACT described above.

Speoiiically, in March 2003, the State oflllinois required the applicant for a
proposod CFB coal-fircd electric generation facility to conduot a robust analysis of IGCC
as a core element of its BAC'I analysis:

Additional material must be provided in the BACT demonstration to address
Integrated Gasitication Coal Combustion (IGCC) as it is a'production process'
that can be used to produce electricity from coal. In this rcgard, lhe lllinois EPA
has del€rmined that IGCC qualifies as an alternative emission control technique

objeaive in step l is to identig all control options with potential applicaiion to tbe source and pollutant
u-nder evaluation."); jlL at 8.6 (emphasizing that a proper Step I list is "comprehensive").'' ln re: Spokane Regional Waste-to-Ene.gy Applicant, PSD Appcal No. 6E-12 (EPA Jun€ 9, 1989), at 9)
(intemal quotation mffk onittcd) (emphasis in origioal); see also ln re: Intet-Power ofN€w York. Inc.
PSD Appeal Nos. 92-8 and 92-9 (EAB Mareh 16, 1994) ("UodFr the 'toFldown' Epproach, permit
appLicalts must apply the most st ngent contlol altemative, unLess the applioarrt can demonstrat that the
altemative is not t€chnically or economically achievable."); ln the Mattcr ofPennsauken Countv, ryew
Jersev Resource Recovery Facilitv. FSD Appeol No. 88-8 @AB November 10, 1988) ("Thus, the'totr
down' appoach shifts the burden ofproofto thp applicant !o justi$' why the proposed source is unable to
appLy the besl technology availabl€.")



. that must be addressed in the BACT demonstration for the proposed plant. In
addition, based on the various demonshtion projects that have been completed
for IGCC, the Illinois EPA believes that IGCC constitutes a technically feasible
production process.

Accordingly, Indeck must provide detailed information addressing the emission
performancr levels ofICCC, in terms ofexpected emissions rates and possible
emission reductions, and tho eoonomic, environmental and/or energy impacts that
would accompany application ofIGCC to the proposed plant. This information

' must be accompanied by copies of relevant documents that ar€ the basis oflor
ctherwise substantiate the facts, statements and representations about IGCC
provided by Indeok, In this regard,Indeck as lhe permit applicant is genenlly
under an obligation to undertake a significant effort to provide data and analysis,
in its application to support the detemination of BACT for the proposed plant.'*

In an ensuing letter, the StatE oflllinois then formally informed EPA that Illinois
has "concluded that it is appropriate for applicants for [proposed coal-firod power plants]
to consider IGCC as part oftheir BACT demonstrations." r'

Similarly, the Georgia Department of Natural Resources, in a March 2002 letter
regarding the permit application oflongleaf Energy Station, also relied, in pan, on the
failure ofthe permit applicant to consider cleaner coal combustion technology in finding
the application deficient, In making its detemination of deficiency, Georgia stated that
the applicant d1d not "discuss any other methods from generating electrisity from the
combustion of coal, such as pressurized fluidized bed combustion or integrated
gasification combined cycle.'16 Georgia further stated that the applicant-"should discuss
these technologies and explain_ why you clected to propose a pulverized coal-fired steam
elecfric power plant instead."''

Refleoting the viability of IGCC, the State of N€w Mexico issued a letter on
December 23, 2002 requiring the permit applicant for a new coal-fired powsr plant to
conduct a sit-elspeoific analysis of ICCC as well as CFB as part of the BACT analysis for
the proposed facility: "The Department requires a site-specific analysis of IGCC and CFB
in order to make a d€termination regarding BACT for the proposed facility." The New
Mcxico determinalion goes on to provide: "The analysis must include a discussion of the
technical feasibility and availability ofIGCC and CFB for the proposed site in MoKinloy
County, including a discussion ofexisting IGCC and CFB syslemi."'t

'' Letter fiom lllinois Divilion ofAir Polludon Conuol !o Jim Schneider, hdeck-Elwood, LLC (March S,
2003). Attachment 3.
" L€itc! from lllinois EPA Director !o EPA R€gional Administratot, Region V (Marah 19, 2003).
Attachment 4.
16 Letter from Jamcs A. Capp, Manager, Stationary SoDrc€ Pemitting Program, Georgia DNR, to D. Btake
Wheatley, Assistant Vice President, LongleafEnergy Associates, LLC (March 6, 2002). Attachment 5.
" td,
18 L€tt€r frorn New Mexico Environment D€partm€nt !o Larry Mqssinger, Mustang Enef$/ Corporation
{De.. 23, 2002). Attachmcnt 6



On August 29, 2003, New Mexico issued its evaluation ofthe applicant's
resPonse. New Mexioo found that the applicant's BACT analysis had in fact indicated
that IGCC is commercially available but that the applicant had improperly relied on cost
to find that the technology was infeasible:

Mustang ooncludes that neither IGCC nor CFB are technioally feasible control
options fot the Mustang site. After careful review of the revised BACT analysis,
as well as information gathered from independent souraes, thg Departrnent
det€rmines that Mustang's conclusion is not supported by the evidenoe.
AccordinglS the Deparbnenl finds that Mustang has not demonsffated the
technical infeasibility of IGCC and CFB. Moreover, applying the criteria in the
NSR Manual, the Department determines that IGCC and CFB are technically
feasible at the Mustang sit€, and must be evaluatcd ir the remaining steps of the
top down BACT methodology.

(a) IGCC and CFB are technically feasible at the Mustang site. A
technology is oonsidered to b€ technically feasible if it is
commercially available and applicable to the source under
consideration. See NSR Manual at B.l7- | 8. A technology is
commercially available if it has reac.hed a licensing and commercial
sales stage of dcvclopment. Id A technology is applicable if it has
been specified in a p€rmit for the same or a similat souroe type. 1d
Mustang's revised BACT analysis indicates that IOCC is
commercially available, and IGCC has been specified in air quality
permits for coal-fircd power plants. .fee, e,g, Lima Energy Facility,
580 megawatt coal-fired power plant. Similarly, CFB is commercially
available and has been specified in air quality permits for coal-fired
power plants. See, e.g, AES Puerto Rico 454 megawatt coal-fired
power plant; Reliant Energy Seward 584 megawah coal-fired powei
plant.

(b) For both IGCC and CFB, Mustang improperly relies on cost to
determine technical infeasibility. A technology is technically f€asible
when the resolution oflcchnical diffioulties is a matter ofcost. See
NSR Manual at B.19-20. Mustang's revised BACT analysis indicates
that the resolutlon oftechnical difficulties for both IGCC and CFB are
a matter of cost. These costs do not suppon a finding oftechnioal
infeasibility, but may be considered during Step 4 ofthe top down
BACT methodology. ,&e NSR Manual at 8.26. ''

ln addition, the Monta.na Board of Environmental Review found that Montana
Departnent of Environmental Quality must consider IGCC as an available technology in
the BACT review for a coal.fired power plant. Specifioally, the Board of Environmenlal
Review stated ". . ,the Department should require applicants to consider innovative fuel

Ie Letter fiom New Mexico Etvironment Deparinent to Larry Messinger, Mustang Energ/ Compaly (Aug.
29, 2003), at p. 3, Attachmeflr 7.



combustion techniques in their BACT analysis and the Department should evaluate such
technique,s in its BACT determination in accordance with the topdown five-stop
method."2o

While we reoognize that state decisions on this mattor do not necessarily set the
bar for EPA, it is noteworthy that th€se slales dotormined it was entirely appropriate to
r€quire consideration of ICCC inthe BACT review for a coal-fired power plant. The
aforernentioned state determinations are attached her€to.

EPA Resion I Previouslv Determined It Was ApproElriate to Evaluate IGCC in the
BACT Analvsis for a CFB Coal-Fired Power Plant

Furdrer, EPA Region 8 submined commonts to the Utah Division of Air Quality
in an April 6, 2004 letter on Utah's proposed permit for NEVCO Energy's Sevier Power
Company Project in which EPA requested that further documentation on costs be
provided to support Utah's claim that ICCC was too costly.'' EPA did not indicate that
IGCC didn't need to be considered as an altemetive for the proposed Sevier CFB boiler'
Instead, EPA stated 6It is our understanding that IGCC is a pot€ntially lower polluting
process than Circulating Fluidized Bed combustion." EPA's commenls requesting ftofe
documentation oflhe c.osts ofIGCC provide strong indication that EPA found it
appropriate to oonsider IGCC in the BACT analysis. In addition, EPA also found IGCC
to be a lower polluting prooess to a CFB boiler suoh as the boiler to be used at the
Bonanza WCFU,

EPA Region VIII also initially requested D€seret to provide information regarding
IGCC as an altemative to its planned CFB boiler. Spocifically, at an April 28, 2004 ^^
meeting with Deseret, EPA request€d an explanation ofwhy Deseret ruled out IGCC,"
Although E?A Region 8 and Desercl exchanged corrcspondenc.e on IGCC several times,
EPA Region 8 ultimately decided thst IGCC was no, a BACT option ". . .because it
would fundamentally cliange the basic design ofthe proposed source."2r For all of
reasons disoussed above, we contend that IGCC is an option that is required to be
evaluated in a BACT detormination under the Clean Air Act and associated rogulations
for a new coal-fittd power plant such as thc Bonanza WCFU, EPA unlawftlly
eliminated IGCC from review in the BACT determination as redefining the souroe.

3. EPAFAILED TORf,QUIRE CONSIDERATION OFA SUPERCRITICAL
CFB BOILER IN THE BACT ANALYSIS FOR THE BONANZA WCFU

t0 Montana Board of Elvironm€ntal Rea iew, Findings of Fact, Conclusions oflaw, and Order In the
Mattcr ofthe Air Quality P€rmit for tlrc Ro@dup Power Project (Permit Nq 3182-00), Case No. 2003-04

4Q (June 23,2003) al l8-19
'' April 6, 2004 lettr ffom Richard R. Long, EPA, to Rick Sprott, Utah Division of Air Quality, al I
(Atlachmcnt 8).
t2 Scc Enclosuic I to Novemb€r 22, 2004 lettsr frofl Richgrd R. Long, EPA, to Ed Thatah€r, D€seret
P^o\"€r, at L
- St8tcment ofBasis et 29.



Deseret and EPA should have also considered the construction ofa supercritical
CFB boiler. Supercritical CFB boilers are more efficient and thus use less fuel and emit
less carbon dioxide emissions. This technology is discussed in the Westem Govemor's
Association Technology Working Group's report on advanced clean coal technologies
(Attachment 9). EPA must require evaluation ofthis inherently lower emitting
technologSr in its BACT review for the Bonanza WCFU.

4. TI{f,, PROPOSED BACT EMISSION LIMITS FAIL TO REFLECT THE
MAXIMUM LEVEL OF CONTROL THAT CAN BE ACHIEVEI)

EPA Did Not Prooerlv Analyze Whether Cleaner Coals Could Be BACT

While EPA did provide a cost analysis ofusing all "run-of-mine" coal from the
Deserado mine and the resultant additional pollutanl reductions (Statement ofBasis at 24-
28), EPA did not provide a comparison ofthe cost of using "run-of-mine" coal, either'in
part or wholly,,compared to the cost other coal-fred electric utility CFB boilers in the
region are paying for coal. EPA also did not provide any comparative cost analysis for
use ofcoal from other mines in the region, eirher wholly or in part as a blend with the
Deserado waste coal. Such analyses are necessary to give context to this eveluation.
(See, e.g., In RE lnter-Power ofNew York. Inc,, PSD Appeal Nos. 92-t and g2-9,
Decided March 16, 1994), In determining whether the cost of a control technology is-.
reasonable, the cost must be comparcd to what other similar sources have had to bear.'"

For eumpl€, EPA should have provided a comparison 0o the r€cently permitted
Sevier Power Company's CFB power plant to be located in Sigurd, Utah. That facility
will be burning a higher quality bituminous coal than the waste coal proposed for the
Bonanza WCFU, which will be from the Sufco Mine or odrer Utah coal sources with coal
heating value in the rangc of 10,200 - 12,000 Btu/lb, sulfur content in the range of 0.25-
0.904, and ash content in the range of 6.5-12o/o.25 It also will be equipped with virtr:ally
the same pollution control equipment as proposed for the Bonanza WCFU. The Sevier
Power Company's CFB boiler is subject to lower emission limits for SO: (0.022
lb/I4MBtu, 30day average limig as comparcd to thc Bonanza WCFU proposed variable
limit of 0.04 - 0.055 lb/MMBtu), total PIWPMTo (0.0154 lb/MMBtu as compared to the
Bonanza WCFU proposed limit of 0.03 lb/MMBtu), carbon monoxide (CO) (0. I l5
lb/MMBtu es compared to the Bonanza WCFU proposed limit of 0. | 5 lb/MMBtu), and
sulfuric acid (H2SO4) (0.0024 lb,4t{MBtu as compared to the Bonanza WCFU pmposed
limit of 0.0035 lb/MMBtu). A copy of the Sevier Power Company permit is attachcd.
(Attrchment l0).

EPA must analyze and provide data on the cost and quality ofcoal that the Sevier
Power Company and other recenlly proposed power plants in the region are required to
incur before it oan determine that the cosl of using "run-of.mine" fuel from the Desorado
mine - either wholly or in part - is unreasonable. EPA also must provide a similar

' Se€ U.S, EPA, Ncw Source R€view Workshop Manual, Octob€r 1990 Dlaft, at 8.29,
- Se€ Utah Division of Air Quality New Souroe Plan Revi€w for the Sevier Power Company, December
29,2003, at 8, 13. (Attachment I l)_
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analysis for using other higher quality coal available in the region, either wholly or as a
blend with the waste coal.

The SOe Emission Limir Does Not Reflect BACT

The proposed BACT limit for SOz and BACT analysos are flawed because they
do not reflect the maximum degree ofreduction that can be achieved. EPA has proposed
an SO2 emission limit of 0.055 lb/IvlMBtu (30-day average) when the uncontxolled SO2
emissicns are 1.9 lb/MMBtu or greater. (Condition IILD,I.b.(ii) of the draft permit).
EPA hbs also proposed a calculated 30-day avorage SO2 limit which is based on a 0.055
lb/I{t\4Btu emission rate for the number of days at which the rmcontrolled SO2 emissions
wore 1.9 lb/lV{MBtu or higher, and a 0.04 lb 4MB[l limit for thp number of days at
which tlre uncontrolled SO2 emissions were less than 1.9 lb/MMBtu.

Neither of these limits in EPA's proposed variable BACT limil reflect the
maximum degree of reduction that can be achieved at a CFB boiler. First, two different
ooal-fired CFB power plants have been required to me€t an SQ BACT limit of0.02?
lb/lvlMBtu, which is much lower than the proposed BACT limit at the Bonanza WCFU
which would nnge fiom 0.040 to 0.055 lbMMBtu. Specifically, the Sevier power plant
in Utah, a 270 MW bituminous coal-fired CFB power plant to be equipped with a
circulating dry scrubber, was requircd in its October 2004 PSD permit to meet an SO:
BACT emission limit of 0.022 lb/MMBtu on a 30day average. A copy of the final
permit for the Sevier power plant is attached. (Attachment l0).

In addition, the 2 unit,454 megawatt AES-Puerto Rioo CFB plant, also equipped
with a circulating dry scrubber, is rcquired to bum low sulfur coal (l% or less) and meet
a 0.022 f bi'lvfMBtu S0zlimit on a three-hour average. A copy of the final permit for
AES-Puerto Rico is attaohed (Attachment l3). Based on the worst-case coal quality to be
used at AES-Puefio Rico (0.8% and 12,000 BTU/lb), the uncontrolled SOz emission rate
of AES-Puerto Rico is 1.6 lb/MMBtu, thus this emission limit equates to a 98.6%
reduction in SOr emissions. The AES-Puerto Rico permit is significant in that the worst
case uncontrolled emissions are much less than the worst case uncontrolled emissions and
also less t}lan the average unconfiolled SO2 emission rate expected at the BonarEa
WCFU, and yet still a very high levol of SO2 control is required. This limit, espeoially
given the short averaging time, counters Des€ret's orguments that SO2 removal efftciency
will decrease with decreasing uncontrolled SO: emissions."

While EPA claimed in its Statement of Basis that 98.8% SO2 removal could be
achieved with the CFB boiler and the spray dry absorber (Stztement ofBasis at 72, 73),
the proposed BACT emission limit for SO2 does not reflect this lovel of control because it
is based on the abiolute worst case uncontrolled SO: emission mte- The0.055 IbiIvIMBtu
limit r€flects 98.80/o SO2 r€moval from the worst oase design coal of3,000 Btu/lb and
0.71% sulfur (which thus equates to an uncontrolled SO2 emission rate of 4.73
lbMMBtu). However, tha exp ected average uncontrolled SO: emission rate is L7l
@PA's Statement of Basis at l5). Based on the avorage uncontrolled SO2 emission rate,

t1

2d SceNovcmbcr 9,2005 email from Ed Thatcher, D€ssrol, to Mike Owens, EPA Region 8, at l.



the 0.040 lb/[4MBtu SO2 limit (which would apply when the uncontrolled emission mte
is lower than 1.9 lbMMBtu) only reprasents a 97.7olo SO2 removal rate fiom averagc
uncontrolled SO2 emissions, over a percentage point lower than the maximum d€gre€ of
reduction that can be achieved.

EPA Region 8 previously made a similar comment to the Moniana Departm€nt of
Environmental Quality regarding the proposed Roundup power plant. Indeed, EPA
stated "[w]hile use ofth€ worst-cas€ coal scenario might be appropriate for establishing a
short-term (3-hour or 24-hour) SO2 emission limit, we oonsider it inappropriate for
eslablishing a 30-day average emission limit, cspecially considering that coal blending
can be used at minimal additional cost (and is routinely u_sed in tho power plant industry)
to eliminate or reduce the effect of coal sulfur 'spik€s."rr The Bonanza WCFU has
lequested to be authorized to burn washed or run-of-mine coal which will have lower
unconholled SO2 emissions than the worst case waste coal and thus which could be used
to eliminate coal sulfirr spikes,28 AIso, Deseret has indicated that the Bonanza WCFU
will have continuous SO2 monitoring at the inlet to the dry scrubber.ze Thus, Deseret will
know on a fairly instantaneous basis when the coal sulfur content is spiking and thus
could adjust the fuel accordingly. Consequently, the 30-day average BACT Iimit should
reflect this level ofcontrol offof the average uncontrolled SOz emission rate of 1.71
lb/MMBtu, which equates to a BACT emission limit of 0.021 lb/Ir,lMBtu. Or, at worst,
the 30-day average SO2 emission limit should reflegt the percent reduction required at the
AES-Puerto Rico facility which has a similar level of uncontrolled €missions (albeit,
worst cas€ coal at AES-Puerto Rico is similar to average coal at the Bonanza WCFU),
Tbat facility's SOz emission limit r€flects 98.6% reduction from uncontrolled emissions
of |.6 lb/lvlMBtu, on a three-hour average basis, 'l hus, thc Bonanza WCFU SO: BACT
limit should no higher than 0.024 lb/If,IMBtu, on a 30-day average to allow for the wide
variability in sulfur content ofthe fuel,

As discussed further below in our comment letter, EPA must also impose shorter
term averaging time BACT limits consistent with the averaging times of tle SO2 NAAQS
and PSD increments (i.e., 3-hour and 24-hour). As EPA stated to Montana, we believe it
is more appropriate to bas€ shorter term average BACT limits on worst case unconttolled
emissions, Thus, the proposed BACT Iinit of 0.055 lb/I\4MBtu would be appropriate on
a shorter tenn averaging time such as a three-hour average (similar to the AES-Puerto
Rico permit). In addition, with a 30-day average SOu BACT limit based on average coal
quality and a 3-hour average SO2 BACT limit based on worst case coal quality, this
would eliminate the need for EPA's proposed variable SOz limit which we find would not
result in the maximum degree of SO2 emission reduction that could be achieved. This is
because EPA allows applicability to the variable SOz BACT limit to be based on a 30-
day average ofthe uncontrolled SO: emission rate (Condition III.J.2. ofth€ drafi permit),

" See December lE, 2002 letter fiom Richard R. Long, EPA Regiob 8, 10 Steve Welch, Montana
Department of EnvironmentEl Quality. ar ?. (Atrachmenr l2).- Indeed, Deserel has r€quested the ability to btend waslE mal wirh "run-of-mine" coal in order to comply
with emission limits. See April 10, 2006 email frpm Ed Thatcher, Deseret, to Mike Ow€ns, EPA Region 8.
" See Attachment !o January 9,2006 email from Ed Thatcher, Descret, io Mike Owens, EPA Ragion 8,
entitled "SO2 Conhol for the Deseret Circulaiina Fluidized Eed Boilet" at 1-
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which will allow the Bonanza WCFU to only have to comply with the higher SOr BACT
limit with just a few days of spiked coal sulfur content over a 30-day period. Further, the
5-day lag in comparing 30{ay average uncontrolled SOz emissions to 30-day average
controlle.d emission rates (Condition III.D.l.b.(iD@/ of the draft permiQ moan$ that the
proposed BACT emission limits would not ensure maximum SO: emission reductions on
a continuous basis.

The draft permit also fails to address BACT requirements when Deseret is using
"run-of-mine" soal either in lieu of wasic coal, or as a blend with waste coal, fmm the
Deserado mine. (As allowed by Condition IILE.2.c. of the draff permit). As indicated by
EPA in conespondenc€ to D€seret, BACT needs to be met "for the entire range of
operating conditions."'" Yet, EPA did not provide any review ofBACT or propose any
emission limits to address BACT when the Bonanza WCFU is buming the muoh higher
quality coal either wholly or in pan. To address this variation expected in uncontrolled
SOz emissions at tle Bonanza WCFU, EPA must include a SO2 removal €fficiency
requirement as BACT in addition to the BACT emission limits that reflects the maximum
degroe ofernission reduction that can be achieved given the variability in uncontrolled
SOz emissions. EPA Region 8 recornmended a similal approach in its comments on the
proposed Roundup power plant in Montana. Specifically, EPA stated "[a] minimum
roquired SO2 scrubber efficiency should be included in the permif to ensur€ proper
operation and maintenance ofthe scrubber, and to ensure that SOu emissions are
minimized at all times, regardless of thc sulfur content in tle coal."rl However, contrary
to EPA's spproach in the proposed limits in this permit, the percent reduction BACT
rcquirement must be based on at least a daily aversge. Given the wide varlability of
uncontmlled SO2 emissions allowed by the permit, calculating uncontrolled SO2
omissions on a 30-day average would not €nsure dle maximum degre€ of SO2 emissions
reductions on those days when 100% "run-of-mine" coal is being bumed. Thus, to be
meaningful, a 24-hour average percent SO2 removal required as part ofthe BACT
determination would effectively cover all ofthe various openting scenario$ at the
Bonanza WCFU,

For all ofthe above reasons, the SO2 BACT analysis is flawed and must be
revised accordingly.

The NOo BACT Limit Does Not Reflect BACT

EPA Region 8 did not adequately evaluate all oflhe technologies that could be
employed al the Bonarza WCFU to r€duce NO* emissions and, thus, its NO'. BACT
determination does not reflect the maximum degree ofNO* reduotion that can be
achieved at the Bonanza WCFU.

Firs! EPA eliminated evaluation of several NOx control options as infeasible for a
CFB boiler. Those options eliminated include flue gas rcciroulation and overfire ait. See
Statement ofBasis at 30. Yel" a 1999 EPA guidance document identifios these two

r0 See April ?, 2006 email from Mike Owens, EPA Region 8, to Ed Thatch€f, Des€r€L
'' ld. at3.
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controls as options for NOx control at CFB boilers.r2 Further, tiis 1999 EPA guidance
dooument also identifies several other options for NO" control at fluidized bed boilers
that were not evaluated in the Bonanza WCFU NO- BACT analysis, including natural gas
reburn, low excess air, reduced air prehea! as well as reducing residence tim€ at p€ak
tempefatute through injection of steam, fuel reburning, non-thermal plasma reactor, and
sorbent in combustion chamber/duct." Thus, these technologies should have been
evflluated by EPA, possibly in oombination with SCR and SNCR, to determine the
maximum degree ofNO* reduotion that can be achieved.

While EPA required evaluation of selective catalytic reduction (SCR) on the
proposed CFB boiler, SCR was improperly eliminated from the BACT review. First,
EPA required evaluation of low temperature SCR, but Deseret-apparently found that low
temporatue SCR was only applied to natural gas applications.r{ ln a memorandum frorn
Don Shepherd to John Notar, both ofthe National Park Seruice Air Resources Division,
regarding the NEVCO Energy - Sevier Power - Engineering Analysis, Mr. Shepherd
stated "[w]hen the question ofapplication of SCR to a CFB was raised at the Pittsburgh
workshop [on selective cablytic reduction and non{atalytic r€duction for NO" control],
one consultant stated that he knew ofno reason why ir could not be done, (In fact, one
presenter in Pittsburgh suggested that addition of limestone, as would be inherent in a
CFB, is desirable in counteracting the pottntial catalyst-poisoning effects ofarsenic
found in many coals).''r Thus, the question that should have been posed is if SCR caald
be applied to coal-fired CFB boilers. As discussed in the EPA's New Source Review
Workshop Manual, opp_ortunities for technology transfer must be identified and evaluated
in the BACT analysis.'"

In addition, while EPA did require the evaluation ofwhethet the flue gas
downstr€am ofthe baghouse could be reheaied to lhe temperature range'lknown to be
effective for SCR use (65G750 F)" (Statement ofBasis at 32), EPA should also have
required evaluation of reh€ating the gas stream to the temperature ftmge at which low
temperature SCR could bo used. According to the Institute _of Clean Air Companies, low
temperature catalysts can work in the range of350 - 550 F." Thus, EPA should have.
required Deseret to evaluale heating the gas stream up to 350 F and using low
temperature SCR, which would us€ consid€rably less fuel than needed to roheat the gas
stream to 650 F.

In addition, the presumed emission limjt that could be met with SCR should have
been lower than 0,04 lbMMBtu. Statement ofBasis at 33. EPA dld not provide any
rationale for this presumed NO* emission rate with SCR, except to cite to the level
assumed by North Dakota in its BACT analysis for Gascoyne. Id. Instead, EPA should
have evaluated a NO, emission limit based on the maximum deqree of emission

" Technical Bullerin Niuogen Oxides (NQx), \Mry and How They Are Controlled, US E-P,A., EPA456/F-
99-006R (November I 999), ar 28 .'" Id.
ra Statement ofBasis ai 32,
t5 See November 4, 2003 Memorandum from Don Shepherd to John Notar, at 2, Attachment 14-1r See Ncw Source Review Vorkshop Manual, U.S. EiA, October I 990 Draft, 8t B. I I .
" httpi//vww. jcac,c0nr/i4alsagplild!!cfu?paqeid-3399 (Under Nox Conhol Technologies)
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reduction that can be achieved with SCR. According to Babcock & Wilcox, commercial
SCR installations have shown that 90% NO* reduotions can be achieved with low
ammonia slip.38 Indeed, Baboock & Wilcox states that up to 95% NOr control can be
achieved with SCR. Thus, considering the NO, emissionrate without SCR of 0.l5
lb/MMBtu, which EPA indicated was an overestimate of NOx emissions exp€otod from
the Bonanza WCFU (Statement of Basis at 34-35), the appropriate NO* emission rate
with SCR to evaluat€ would be at most 0.015 lb/lvtMBtu rather than the assumed 0.04
lb/MMBtu.

Thus, the analysis for SCR must be re-evaluated to aonsider whethcr low
temperature SCR could work on the Bonanza CFB boiler, either without or with fluo gas
reheating, and considering a NO" ernission lat€ that rcflects the maximum degtc of
emission reduction that can be achisved. Futthcr, in determining whether the costs are
reasonable, the costs must be compar€d ro the costs other coal-fired electrio utility boilers
have had to bear for NO* control under BACT determinations." It is not appropriatE to
compare to the cost of SNCR, which is less effec.tive in reducing NO".

lf EPA determines that SCR can be eliminated, after revising the BACT review in
light of our comments above, then its evaluation of SNCR and the associated NO,,
emission limit must be based on the maximum degree of Emission reduction aohievable
with SNCR. SNCR should be able to reduce NO* irnissions by at loast 50oloa0 Yet,
EPA's proposed 0.080 lb/I,IMBtu NO* emission limit for SNCR refleots only a 47% NO,.
reduction,ar Assuming 50% NO* reduction with SCNR would equate to an emission
limit of 0.075 lbMMBtu,.or even lower considering that EPA believes the 0.15
lb/MMBtu uncontrolled NO* emission rate is an overestimate. Statement of Basis at 34'
35. Further, as EPA pointed out to Descret in its July 8, 2005 lett€r, there are several
other proposed CFB boilers using SNCR with proposed NO" emission limits of 0.07
lb/I\4MBtu including the Estill County Energy Partners Project in Kentucky, the
Kentuoky Mountain Power Project in Kentuoky and the River Hill project in
Pennsylvaniaa2. As EPA commented to Deseiet, the Estill County pr;ject is most similar
to Bonanza in size and coal quality, and thus Deseret should be able to meet a similar
limit at the Bonanza WCFU. Although Deseret latei pointrd out that no PSD permit had
bean issued for the Estill County project ye!43 that does not negate the point thBt the
owners/operators proposed a 0.07 lb/lr,IMBtu NO" llmit for their facility, Thus the NO*
BACT analysis for SNCR should be evaluated using a lower NO1 limit, in the range of
0.0? to 0.075 lb/MMBtu to ensure that the limit reflects the maximum degree of NO*
reduction that oon be achievod,

rB see Biele$,ski, C.T., J.B. Rogan, and D.K. McDonald, How Low Csn w€ Co? Controlling Emissions in
New Coal-Fired Power Plants, Pr€srncd to the U.S. EPA./DOF./EPRI Combined Powor Plart Air Pollutma
Control Symposium: "The M€ga SymFosium." August 2001. iAnachment 17.)
" S€e U,S. EPA, Ncw Source Review Worksbop Manual, October 1990 Dra& at 8.29.
a0 See May 2, 2005 Common\,vealtrh ofPennsylvania's Plan Approval Application Review Memo for the
River Hifl Power Compa y,LLC, d27, atached to the May 26, 2005 email fiom Don Sh€pherd, National
Park Service, to Hans Buenning, EPA Region 8,
o' Bascd on an uncontolled NOx cmission rate of 0.151b/MMBtu, Statemenl of Basis at 34-35.
o' July 8, 2005 leder from Richard R. Long, EPA Region I, to Ed Thatcher, Deseret, at 3,
-' December 20, 2005 email fiom Ed Tharcher, DesErst, to Mik€ Owells, EPA Region 8,
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The draft permit also fails to address BACT requirements when Deseret is using
"run-of-mine" coal either in lieu ofwaste coal, or as a blend with waste coal, from the
Deserado nine, (As allowed by Condition lll,E.2.c. of the draft permit). As indicated by
EPA in correspondence to Deseret, BACT needs to be m€t "for the entire range of
operating conditions.'/r Yet, EPA did not provide any review ofBACT or propose any
emission limits to address BACT when the Bonanza WCFU is burning the much higher
quality ooal either wholly or in part. As discussed above, such a BACT limit must be
imposed on a 24-hour average basis to ensure the maximum degre€ of NO* emission
reduction is required when l000/o "run-of-mine" coal is being bumed.

EPA's Proposed Limit foq Toral PMlPMro locs NqLRgllgg_BACT.

EPA has proposed a limir for roral PM/PMro of 0.03 lb/MMBtu,30-day rolling
average. However, as shown in the data provided by EPA in its Statement of Basis, this
limit does not reflect the maximum degree ofreduction that oan be achieved.
Speciftcally, EPA identifies several other CFB boilers with similar pollution controls as
proposed for the Bonanza WCFU with lower total PM/?Mro limits, Statement of Basis at
57. Six of the 8 CFB boiler permits reviewed by EPA had low€r total PM limits than the
proposed 0,03 lb/lvlMBtu. Three of the I permits reviewed had limits on total PM of
0,012 lbllt4MBtu. EPA readily discounted these emission limits, but without any review
ofthe specific details behind these emission limits (such as how the sources calculated
these emission limits). Statement of Basis at 58. White EPA did not disoount the total
PM emission limits of the thr€e prcposed facilities in Region 8 (Highwood, Gasooyne,
and Soutb Heart), which ranged from 0.0232 lbArlMBru - 0.026 lb/MMBtu, EPA did not
ultimately find that the methodolory consistently used by these three facilities for
calculating condensable PM emissioru was appropriate frrr the Bonenza WCFU and
instead allowed Bonanzats overestimate of ammonium sulfate to diotate the level ofthe
total PM BACT limit. Statement of Basis at 55-56. Even the actual stack t€st data for
similar sources is lower than EPA's proposed total PM BACT limit, with results ranging
from 0.004 lb/MMBtu to 0.023 lb/lv1MBtu using EPA Method 202. Statement of Basis at
59. Thus, the majority ofthe data provided by EPA in its Statement ofBasis indicate that
its proposed total PIWPMTo BACT limit fails to reflect the maximum degree of emission
reduction that can be achieved as required by the definition of BACT. While EPA claims
its proposed 0.03 lb/MMBtu emission limit inoorporates a "margin of safety," the margin
of safety is too lenient.

In addition. due to the deficiencies in EPA's 0.03 lbiMMBtu BACT determination
for total Plr,l,/PM1q, the permit must not allow for an even further relaxation of this limit
up to 0.045 lb/MMBtu, This upper bound limit is wholly unjustified as BACT. Clearly,
if Deseret obtains stack test data indicating that the total PIvT?Mio BACT limjt oannot
reasonably be complied with, EPA can propose a revised total PMro lirflit at a later time.
Such a revised limit must be subjeot to public review and opportunity for comment.

'q See April ?, 2006 email fmm Mike Owens, EPA Regior 8, to Ed Thatch€r, Deseret.
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However, until such time, the evidence provided by EPA overwhelmingly indicates that
the proposed total PM/PMr0 BACT limit is too high.

. The drafl permit also fails to address BACT requirements when Deserel is using
"run-of-mine" coal either in lieu ofwasto ooal, or as a blond with waste ooal, from the
Deserado mine . (As allowed by Condition III.E.2.o. of the draft permit). As indicated by
EPA in correspondence_to Dessret, BACT needs to be met "for the entire range of
operating conditions.'r) Yet, EPA did not provide any review ofBACT or propos€ any
emission limits to address BACT when the Bonanza WCFU is buming the much higher
quality coal either wholly or in part. As discussod above, such a BACT limit must be
imposed on a 24-hour avenge basis to ensure the maximum degree ofPM emission
reduction is required when I00% "run-of-mine" coal is being bumed,

EPA Failed to Evaluate and Imoose a BACT Limit for Visibl0 Emissions

The BACT analysis for the Bonanza WCFU must also include a visible emission
limit refloctive of BACT for the source. The definition of BACT at 40 C.F.R.
$52.21(b)(12) specifically indicates lhat BACT includes a "visible emission limitation."
In the Statement ofBasis, EPA indicated that, because EPA is proposing use of a PM
continuous emission monitoring system (CEMS), "EPA does not consider it necessary to
also propose an opacity limit as part of BACT for totai filterable particulate." Statrement
ofBasis at 47, EPA's reasoning is flawed for several rEasons.

First and foremost the definition of BACT in tlre Clean Air Act and associated
federal regulations specifically mandate that BACT include a visible emission limitation'
There are no exemptions provided for in the statutory or regulatory definition. Thus,
EPA is without legal authority to decide not to impose al opacity limit beoause it is
requiring PM CEMS for the PM limit. Seoond, the PM CEMs will only measure
filterable particulate matter, while opacity measures all particulate matt€r that may block
the hansmission of light exiting the slack inoluding condensable particulate matt€r.
While oomplianco with the total particulate matter limit mu$t be demonstxated on a
rolling 30-day average basis at the Bonanza WCFU (Condition IIT,D,1.a. ofthe draft
permit), this oompliance determination will be based on a onc€-pet-year stack test ofthe
total PM emission rate (Condition III.I.4.b of the draft permit) . An opacity limit that can
be continuously monitored will thus provide a much needed additional assuranc€ that the
total particulate matter emission limits are being complied with oontinuously. Further, a
limitation on visible emissions serv€s as an indicator of prop€r op€ration and
maint€nance of all pollution control equipmenl, Last, compliance with both the filterable
and total PMffM1o limits is based on a rolling 3O-day average basis, whereas compliance
with opacity BAC f limits are based on a six-minute averaging time. Thus, the 30-day
rolling average filterable PM limit measured with CEMS is not an adequate replacement
for a six-minute average opaci\r BACT limit.

With a fabric filter baghouse for PMto control, an opacity BACT limit should be
at l€ast 10p/o. Indeed, the recently permitted Sevier CFB power plant in Utah is subjeot to

tt Sce April 7, 2006 email from Mikc Owcns, EPA Region 8, to Ed Thatqhcr, Descret.



a l0% visible emissions limit.a6 The River Hill Power Company proposed CFB power
plant in Pennsylvania is also subject to a l0% opacity limit.47 Sirnilarly, the Gascoyne
CFB facility will also be subject !o a l0% opacity BACT limjt.ab Also noteworthy is the
permit for the Longview power plant in West Virginia, which will utilize a pulverized
coal boiler, This permit requires both PM CEMS to ensure compliance with its PM
BACT limit ancl imposes a l0% opacity BACT limit.ae Thus, EPA musl include an
evaluation of opacity BACT io its Statement of Basis and must impose a visible emission
limit on the Bonanza WCFU that reflects the maximum degree ofreduotion achievable,
Funher, to ensure compliance on a continuous basis, a continuoui opacity monitoring
systeffi (COMS) must be required.

5. THD BACT LIMITS MUST BE MET ON A CONTINOUS BASIS A}ID MEET
ENI'ORCEABILITY CRITERIA

All BAC'I' limits musl be met on a continuous basis and must meet enforceability
criteria, but the draft Bonanza WCFU permit does not adequately address EPA
rcquirements fot itrclude such provisions. Specifically, as discussed in EPA's October
1990 Draft New Souroe Review Workshop Manual, "BACT emission limits or condilions
must b€ met on a continual basis at all levels of operation (e.g., limie written in
lb/MMBtu or percent reduction achieved), demonstrate protection ofshort term ambient
standards (limits written in pounds p€r hour) and be enforceable as a practical matter
(conrain appropriate averaging tirnes, compliance verification procedures and
recordkeeping requirements)." (NSR Workshop Manual at 8.56). EPA did not propose
BACT limits consistent with this criteria.

With respecl to all ofthe emission limits, there must be pound per hour emission
caps established, in addition to lbA,IMBtu limits, that must be reflective of BACT and
consistent with what is modeled to show oompliance with the NAAQS, PSD increments,
and air quality related values. The October 1990 DraftNSR Workshop Manual indicates
rhat it is best to express emission limits in two diff€rent ways, "witl one value serving as
an emissions cap (e.g., [b/hr) and the other ensuring oontinuous compliance at any
operaling capacity (e .g,, lb/MMBtu)." Seo NSR Workshop Manual at H.5,. See also IN
RE Steel Dynamics, [nc., PSD Appeal Nos. 99-4 & 99-5, Decided June 22,2000, at220-
225, EPA only proposed BACT limim in terms of lb/lvlMBtu, and EPA did not evaluate
or propos€ BACT limits in terms of lb/lu, While EPA did propose lb/hr "modeling
limits" for SOu and total PM16 (Section G. of the draff p€rmit), these modeling limits aro
not reflective ofBACT for the Bonanza WCFU..lndeed, at full heat input capacity, the
3-hour average 872 lb,/hr SOz modeling limit is equivalcnt to 0.6 lb/Tr,lMBru, which
would be only 87% SO: removal from worst case uncontrolled SO: emissions. The 24-
hour totsl PMro modeling limit of ?5.4 lb/hr is equivalent to 0-052 lbnvlMBtu at full heat

a see october 12, 2004 Approval order for Seviet Pol,er Company, Condition 12, at l0 (Afiachment l0).
" See July 21, 2005 River Hill Permit, Condition 1., #005, at 17, aasched to September 28, 2005 cmall
fiom Don Shepherd, Narjonal Park Service, ro Hans Buenning, EPA Region 8.
* See Air Pollution CoDtroL Pormit to Construcl for Cascoyne, Condition II,A. 3), al I (Attachment l8).
ae SeF March ?, 2004 Permit to Colstruct for Longview Power, Conditions A.8. and A.18,, at 4, 9,
(Attachm€nt 16).
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input capacity - which is grcater than the maximum level EPA has proposed the tokl
PMro limit could be raised lo, Thus, tlese modeling limits clearly do not reflect BACT
for these pollutants. EPA also failed !o propose BACT limits in terms of lb/tr for NO*,
CO, or I{zSOr.

Further, the averaging time of the BACT emission limits must be "of a shoft-term
nature" and must be consistent with the averaging time ofthe short t€rm NAAQS and
PSD i crements, including a 24-hour averaging time for PMro limits, an 8-hour averaging
time for CO limits, and an 8-hour averaging timo for VOC limits, as -wsll as the 24-how
avoraging time for the pollutants modeled in the visibility modeling." Yet, EPA's
proposed Ib/l\,IMBtu BACT limits for SO2, NO* CO, and PMro for the Bonanza WCFU
are all based on rolling 30-day averages. As stated above, while EPA has proposed short
term average emission limits for SO and PMro as modeling limits, these limits are nol
reflective ofBACT for these pollutants,

. The EPA's Statement of Basis explains that the lb/hr emission rates used in tie
modeling analyses reflect short term emission peaks from startups, Stetement of Basis at
135. EPA also admitted that the proposed BACT limits for SOz and PMro do not
adequately limit short term emissions for compliance with the NAAQS and PSD
increments becaus€ the BACT limits are based on 30{ay rolling averages. Statem€nt of
Basis at | 36. Yeg as acknowledged by EPA in th€ Statement of Basis, BACT emission
limits must be met on a continuous basis, and there are to be no exemptions for startup
and shutdown. Statement ofBasis at23. In particular, EPA noted that the Oqtober 1990
draft Now Source Revlew Workshop Manual states (at page 8.56) "BACT emission
limits br oonditions must b€ met on a continual baris at all levels of operalion,"
[Emphasis added.l Id. Yet, EPA's proposed BACT limits violate t]rese principles and
essentially provide for startup and shutdown exemptions from BACT by providing srrch
long averaging times for the BACT eniission limits.

EPA's failure to proposed shorter averaging time emission limits reflective of
BACT is also inconsistent with recently issued permits for coal-fired pow€r plants. For
example, the Roundup power plant permit issued by the state of Montana required 24-
hour average BACT limit5 for NO* and SO:, and also a 1-hour BACT limit for SO:. The
Scvier power plant permit issued by the state of Utah inoludes rolling 24-hour average
BACT limits for Sq, NO-, PMro, and HrSO+. The Longview power plant permit issued
by th€ statc of Wcst Virginia has a 3-hour average SO2 BACT limit,24-hour average
NO* and SOz BACT limits, a 6-hour avemge PMro BACT limit and a 3-hour average
HISO+ BACT limit. All of these permits are attached to this letter.

For all of the above reasons, EPA must revise its proposed BACT limits for tbe
Bonanza WCFU to require shorter averaging times oonsistent with the NAAQS, PSD
increments, and air quality related values slandards and to also set lb/hr emission limits
rcflective of BACT.

r0 See U-s. EPA, New Source Revie\ry worl$hop Manual, Oclobor 1990 Draft, at H.5.
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The pemit must also specifu appropriate compliance methods al|d recordkeeping
rcquircments to show compliance with these emission limis. As discussed in the NSR
Wotkshop Manual, "the construotion permit should state how compliance with each
limitation will be determined." (See NSR Workshop Manual at H.6.). Th€ test methods
must provide for continuous compliance where feasible. When complianoe with BACT
emission limits is determined over a 30-day ayereging period - even if monitored with
continuous emission monitoring systems, this does not €nsure continuous complianoe.
Thus, as disoussed above, EACT limits must be set for shorter avetaging times, with
oomplianco being monitored by continuous emission moniloring systems as proposed by
EPA for SOz, NO,, and PM.

The draft permit for the Bonanza WCFU also lacks proper rocordkeeping for
some of the conditions of tlte permit. I'irst, EPA must require D€seret 10 maintain
reoords of all weekly Melhod 22 visible emissions evaluations of the unenclosed coal and
lihestone stockpiles required by Condition III.F.3. of the draft permit, in addition to
maintaining records of all Method 9 opacity observations (per Condition lII.L8.c. of the
draft permit). Seoond, regarding the monitoring ofcoal quality and sulfur content, EPA
must requir€ that heat content and sulfur content be tested and recorded on a daily basis
for all coal used (i.e., washed or "run-of-mine" coal used during "emergencies" or in
whole or blended in part during other times). This is necessary for comparison to a
percent SOx removal requirement which we contend is necessary to ensure BACT is met
over the wide variety ofcoal quality and sulfirr content that will be used in the Bonanza
WCFU.

6. EPA MUST PRf,SENT IT8 ADJUSTMENTS TO DESERET'S MODELING
ANALYSIS AND PROVIDE OPPORTUNITY TO COMMENT ON THE
RESULTS

In its Stat€ment ofBasis, EPA indicated that Desoret improperly determined the
maximum shod term SOz emission rates expected from the Bonanza WCFU that were
used in the modeling analyses. Statement ofBasis at 135, EPA was appar€ntly able to
re-calculate worst case short term SO: emission rates based on data provided by Desere!
and found"[w]hen the higher emissions values are used as input for dispersion models, it
still appears to EPA that the NAAQS and PSD Class I and II increments would not be
exceeded." 1d However, EPA did not provide the results of its dispersion modeling
analysis with the higher worst case short term SO: ernission limits to the public for
teview and comment. EPA's revised 3-hour average SOz emission rate is almost six
limes grealer than the 3-hour SO2 emission rate modeled in Deseret's analyses, and the
24-hour average SO2 emissions rate is close to 407o higber than what Deseret modeled, It
is important to note that Deseret accepted EPA's revised short tefin SO1 emission rates as
an amendment to its PSD permit application.5r These increased emission rates should
have been taken into account in estimating the signifioant impact area ofthe Bonanza
WCFU (which in tum would be used to determine which sourses should have been
included in cumulative NAAQS and increment analyses), and also in determining
wheth€r preconstruction monitoring and/or cumulative PSD increment analyses should

5r November 3,2005 email from Ed Thatcher, De,sere! to Miks Owens, EPA Region 8.
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have been done. Further, it is not clear whether EPA determined that, cumulatively with
other soupes in the region, the NAAQS and PSD Class I and II increments would not be
exceeded with EPA's recalculated worst oase SO2 emission rates. Thus, EPA must
present its revised modeling so the public can understand the true scope of shofl t€rm
average SO2 impacts from tle Bonanza WCFU and so that the publio can ensure all CAA
requirements will be complied with.

7. DESDRET'S CUMULATIVE SO2 NAAQS/INCREMENT ANALYSIS $
FLAWED

Deseret's oumulative SOz NAAQS and Class Il PSD incranent analysis is flawed
because the 2002 SO2 emission rate modeled for Bonanza Unit I is much lower than the
peak short term SOz €mission rat€ for this unit in 2002, Specifically, Deseret assumed an
SO2 emission^rate, purportedly based on 2002 actual emissions, of 56.30 grams per
second (g/s),'" However, a review of the 2002 SOz emission data for Bonanza Unil 1 on
EPA's Clean Air Market Database indicates that the maximum three-hour average SO2
emission rate was 126 g/s (1000 lb/hr) and the maximum 24-hour average SO2 emission
rate was 115.9 g/s (920 lb/hr). Thus, Deseret greatly underestimated Bonanza Unit l's
impacts on the short term average SO: NAAQS and inoroment. Consequently, the
NAAQS and increment analysis must be revised to model the highest 3-hour and Z4-hour
average emission rate of Bonanza Unit l, as well as to model the EPA adjusted worst
case 3-hour and 24-bour average SOz emission rates expected from the Bonanza WCFU,
Further, the peak 3-hour and 24-hour SO2 emission rates ofBonanze Unit I must be us€d
in the cumulative Class I SOz increment modeling that is required, as discussed further
below.

8. IT APPEARS DESERET SHOULD HAVE CONDUCTN,D PREAPPLICATION
SOr MONITORING

It appears that Deseret was improperly exempted fiom one year of
pteconstruotion ambient monitoring for SO2, Although the PSD permit application
shows that *re SO2 impacts from the Bonanza WCFU would be less than lhe monitoring
significance levels, this modeling was based on Deseret's flawed approach of estimating
worst case short term emission ratos. As disoussed above, EPA re<alculated maximum
short lerm SO? emission rates but did not present the results of its revised modeling
analyses. Considering that the emissions rate is all that would be changed in the revised
modeling, one can simply adjust tho ro$ults proportionately based on the EPA's revised
emission rate as oompared to De soret's modeled SO: emission rate.

Deseret's worst case SO2 emission rales rnodeled was 146.99 lb/hr' Statement of
Basis at I35. EPA's recalculated worst oase 24-hour average SO2 emission rate was
201.9 lb/hr. 1d Multiplying Deseret's original 24-hour maximum near field
concentration modeled of 10.8 ug/m3 (as provided in th€ Statement of Basis at 128) by

t2 November 2004 Dispffsio'l Modeling, Deposition and V]sibility Aoalysis for D€seret Csncration and
Transmission Cooperative's Proposed Bonanza Sit€ 110 Mw waste Coal-Fired Unit, pr€parcd by
Meteorological Solutions, lna., at 3-19,
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the ratio ofthe revised worst case short t,erm ernission rate to the originally modeled
worst case SO2 €mission rate results in a maximum 24-hour average SO2 concentration of
14.8 ugim3. This exceeds the 24-hour SO2 moniroring sigdifisance level of 13 ug/m3.
Thus, it appears that Deseret should have conducted one year of preapplication
monitoring for SO2. Consequently, EPA must delay issuing the permit until this data is
collected.

9. DESERET FAILf,D TO PROVIDE ANY CUMULATTVE PSD INCREMENT
ANALYSIS FOR ANY CLASS I ARtrA {OR FOR ANY COLORADO CLASS I
AREAS)

Deseret failed to provide any cumulative PSD increment analysis for any affected
Class I area in its permit applioation for the Bonanza WCFU. Neither Deseret's PSD
permit application or EPA's Staternent of Basis explains why cumulative increment
analyses were not completed for Class I areas. The PSD permitting regulations mandate
ihat no PSD permit can be issued unless the source demonstrates that it will not cause or
contribute ,o a violation of any PSD increment. 40 C.F.R, 052.21(kX2). Since Deseri:t
has not made that demonstration, EPA cannot issue the permit.

One possible reason that Deseret did not perform any cumulative Class I PSD
increment analyses might be beoause Deseret considers the impacts ofthe Bonanza
WCFU to be less than significance levels.sl However, there are no Class I area
significance levels authorized in any federal regulation. While EPA proposed use of such
Class I significant impact levels in July of 199654, EPA never finalized promulgation of
those significant impact levels. Thus, until EPA adopts significant impact levels for
Class I increments, any impact must warrant a cumulative analysis

Moreover, even if use ofproposed but never finalized significant impact levels
were appropriate to €xempt the Bonanze WCFU from a oumulative increment analysis in
affected Class I areas, cumulative SO2 increment analy$es would be required because th€
SO2 impacts of the Bonanza WCFU would be greater than the proposed Class I
significant impact levels for S0: in s€veral Class I areas es follows;

First, Deserer's own modeling showed that its impact on the Colorado portion of
Dinosatrr National Monument would be greater than the SOz 3-hour and 24-hour average
proposed significant impacl levels and greater than the Z4--hour average Class I proposed
significant impact level in Colorado National Monum€nt,)r Colorado's regulations
mandatr that Dinosaur National Monumenl and Colorado National Monumo t, although
Class lI areas, will be subject to the more stringonl Class I increments for SO2. (Colorado

' See Class I a.rea impact lsbles on pages 4-21 through 4-2E ofNovember 20O4 Dispersion Modeling,
Deposition and Visibility Analysis for D€seret Gene.ation ard Transmi$ion Cooperetiye's Proposed
Bonanza Site 110 MW Wasle Coal-Fired Unit, pr€pared by Meteorological Solutions, Irc., which identi&
rhe Bonaflza WCFU'S impact at eech Class I area in terms of "Peroent of EPA Class I Signilioance L€vcls."'* 6l Fed.Reg. 38291-]8293 (July 23, 1996).
" November 20M Dispersion Modeling, Deposition and Visibility Analysis for Deseret Gereration and
Transmission Coop€rative's Proposed Bonanza Site 110 MW Waste Co&l-Fir€d U[it, prcpared by
Meteorologjcal Solutions, tnc., at 4-21, 4-24, and 4.30.



Regulation 3, Part B, Section VIII.B, t.b.), Thus, Deseret should have been required 0o
perform a cumulative increment analysis for Dinosaur National Monument and Colorado
National Monument.

Further, Deseret's analysis of the Bonanza WCFU's impaots on short term
avefage SO2 oonoentrations in Class I areas was flawed because, as noted by EPA,
Deseret underestimatsd wofst case short term SOz emission rates from tho Bonanza
WCFU, Statement of Basis at 135. As discussed in the above comment tegarding the
monitoring signifioanoo thtoshold, the predicted SO: impacts on the Class I areas can be
proportionately adjustod bas€d on the EPA's rovisod SOz emission mtes as compared to
DesEret's modelod SOz emission rate. EPA re+alculated Bonanza's WCFU worst case
3-hour average SO2 emission rate to be 872 lb/hr, which is almost six times as high as th€
146.99 lb/hr SO: emission rate modeled by Deseret. /d Proportionately adjusting the 3-
hour average SO) impacts ofthe Bonanza WCFU using EPA's revisod worst case 3-hour
average emission rate shows $at the Bonanza WCFU would have an impact greater than
the 3-hour averagc proposed significant impact level for SO2 for most ofthe Class I areas
in the region. The following table shows the revised Class I area 3-hour average SO2
impacls based on EPA's revised worst oase emission rates for those Class I areas where
the Bonanza WCIU would exceed the proposed Class I significant impact levels. Thus,
even if it were appropriate !o exempt a facility frrrm a cumulative Class I increment
analysis based on its impacts being less than the proposed significant impact levels, the
Bonanza WCFU would not be exempt from performing cumuletive anelyses of impacts
on tle 3-hout average SO2 increment at Arches National Park, Canyonlands National
Park, Capitol Reef National Park, Colorado National Monument, the Colorado portion of
Dinosaur National Monumenl the Flat Tons Wilderness area. and the Mt Zirkel
Wilderness Area,

Thus, Deseret must be required to conduct cumulative Class I incrcment analyses
for the nearby Class I areas, EPA musl not issue a PSD permit for the Bonanza WCFU
without ensuting that the facility will not couse o/ cdnrrrlare to a violation ofany PSD
increment. Further, tie cumulative Class I increment analyses must include the PSD
incr€m€nl consuming emissions ofall other sources that could be affecting air quality in
those Class I areas. This would include all large sources ofair pollution within 200
kilomelers ofeach Class I area, such as nearby coal-fired power plants (e.g,, the Bonanza
Unit l, Hunter, Huntington, and Intermountain power plants in Utah, and the Craig,
Hayden and Nucla power plants in Colorado), In addition, Deseret must be required to
model those facilities which have submitbd complete PSD permit applications and/or
which have received air quality permits but whioh have not yet constructed. This would
include NEVCO's Sevier Power plan! Unit 3 of the Intermountain Pow€r Plant, and Unit
4 ofthe Hunter Power plant, ell to be located in Utah. Deseret must also include the
existing and proposed oil and gas development occurring near the Class I areas that
Bonanza will affeot. Until oomplete and thorough Class I inoroment modeling analyses
are completed, EPA cannot issue the permit becausc it will not know whedrer lhe facility
will cause or contribute to a Class I inctement violation.
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Table l: Rcvised Class I Area SOz Impacts of Bonanza WCFU with EPA's
Worst Case Rate

Clas f srea Y€sr of
Met DatN

Adiustcd Prcdicled SO2
Coocenlratior. us/m3

AYeragitrg
lime

Proposed
Class I SIL

o.{ of SIL

Arches
Natlonal Pdrk

I 992
1992
1996
1996
1999
1999

t .4
1 , 3
1 . 6
1.4
1.4
I l

3-hr, high
3-hr, 2nd high'
3.hr, hieh
3.hr, 2nd high
3 -hr, higil
3 "hr. 2nd hich

1 , 0
1 .0
1 .0
1 .0
1 .0
1 .0

l4O.60/o
r293%
1602%
142.4%
14t.2%
11,4.5%

Cantofilandt
Na onol Pa*

1992
1992.
1996
1996
1999
1999

1.5
t .3
1.3
1.2
1.3
1.2

3-hr, high
3-hr, 2rdhigh
3-hr, high
3+r, 2nd hiCJr
3-hr, high
3-hr, 2nd high

1.0
1,0
1.0
1.0
1.0
1 , 0

t50.7%
u4.7%
t25.X%
,13.7%
t1t.1%
1t9.2%

Capitol Reef
Nationol Park

t992
t992
r996
1996
1999
1999

1.0
0.9
l . l
4.7
0-4
0.3

1-hr, higb
3-hr, 2nd higil
l-hr, high
3-hr, 2nd high
3-hr, high
3-hr, 2nd high

1 . 0
1 . 0
1.0
1.0
1 . 0
1 . 0

IM,4YO
94.3%

t06.8%
72.40,4
35.2V.
10.6%

Colorudo
Nslional

Monarrunt

t992
1992
1996
1996
1999
t999

4.4
3.6
2.0
t . 9

3 . 1

3-hr, high
3-hr,2nd high
3-hr, high
3-hr, znd high
3-hr, high
3-hr, 2nd high

1.0
1 , 0
1 , 0
1 , 0
t .0
t . 0

439.6t/o

364.2%
t95.2%
t91.6%
355.90/"
3t?.00/o

Di osaur
Notional

It[onanv r!
(Colo)

1992
t992
t996
1996
1999
1999

12,6
10.9
l  t , 5
9.7
I  t . 1
l0 , l

3-hr, high
3-hr, 2nd high
1-hr  h ioh

3-hr,2nd high
3-br, high
3-hr,znd hish

1.0
1,0
t .0
1.0
1.0
1 . 0

t263,6%
t091.6%
1150.9%
9'129%

11094%
l0l4,4o/o

Flol Tops
WiAeness

Arca

t992
t992
r 996
r 996
t9w
1999

2.0
2.O
z.l
1 , 8

3"hr, higb
3-hr,2nd high
3-hr, high
3-hr,2Dd high
3-hr, high
3-hr,2nd high

1.0
1.0
1.0
t_0
1.0
1.0

204.7%
19s.2%
2 | 2 %
lEO.gvo
163,'t%
160.8%

ML Zbhel
mwerne$

Arc[
1992
r996
t996
1999
t999

1 . 8
I .5
1 ,0
0.9
0.9
0 .8

3-hr, high
3-ht,znd high
3-ht, high
3.hr,2nd high
3-hr, high
3.hr,2nd high

1.0
1.0
1.0
1.0
t .0
1.0

l'tg,2%
t52,5e/o
r02,0%
90.8%
9t.I%
82,SYo

'In detemining wheth€r a source's impact is greater than significant impact levels, the high€st
predicted concenlration is used. See EPA's October 1990 DraftNew Source Review Workshop
Manual at C.16, C.26, and C,51. Because Deseret proyided both the high and 2"d high predicled
concentrations, we revised both values usins EPA'S revised 3-hour SO2 emission rate,
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IO. DPA MUST NOT ISSUE TIIE PSD PERMIT FOR TIIE BONANZA WCFU IN
LIGHT OI'THE PSD SOI INCREMENT VIOLATIONS OCCURRING AT
CAPITOL REEF NATIONAL PARK

During the permit review and proceedings for the proposed Unit 3 of the
Intermountain Power Plant localed in Delta. Utah. the National Park Service conducted a
Class I SO2 increment analysis and determined that eristing sources in Utah are causing
violations ofthe 3-hour average Class I SO? inorement in Capitol ReefNational Park.
Specifically, on March 25, 2004, the National Park Servioe submitted a letter to the Utah
Division of Air Quality that provlded, among other thhgs, the Park Service's formal
findings that the 3-hour average SOz_inorement was being violated by existing sources in
Utah at Capitol ReefNational Park.'o In May of2003, the Assistant Sesretary for Fish
and Wildlife and Parks submitted a letter and accompanying Technioal Support
Documeni reiterated that existing sources are -c_ausing violations ofthe 3-hour average
SOt increment at Capitol R€ef National Park." Because lhe SO2 emissions from the
Bonanza WCFU will increase 3-hour avemge SG2 conoenFations in this Class I area -
and at a level greater than the proposed Class I significance levol - the Bonanza WCFU
will conhibute to the existing violations of the 3-hour average SO2 increment. Federal
law mandates lhat no permit can be issued for a now major source if it would cause or
contribute lo a violation ofthe PSD increments.

The federal prohibition on the issuance ofa permit in this case ofexisting PSD
increment violations are clea!. Section 165(a)(3) ofthe Clean Air Act provides t}at no
permit authorizing construction ofa new source oan be issuod unless the owner or
opefttor d€monstrates thal the omissions from such facility "will not cause) or conldbute
to, air pollution in excess of (A) maximum allowable increase or maximum allowable
concerixration for any pollutant. . . ," The maximum allowable inoreases, or "PSD
increments," are standards not to be exceeded,sE See $163(a) and (b). The statutory
provision thal a permit cannot be issued unless the source won't cause or confibute to an
increment violation is incorporated into the federal PSD regulations at 40 C.F.R.
$52.21 (kXZ). In addition, EPA's longstanding contemporan€ous int€rprctation of the
statulory and regulatory provisions for dre PSD inorements clearly mandate that, in an
area with existing PSD increment violations, the violations "must be entirely coneoted
beforc PSD sources which affect the area can be approved." (See 45 Fed.Reg. 52678,
August 7, 1980).

56 National Park Service Comments on the Intsrmountain Power Agency Prcvenlion of Sigdificsnt Pemit
Applicarion for the Addition of Urit 3 at its lntermountain Power Plant, March 2004, attached tlJ its March
25,2004 lencr to Rick Sprott, Utah Division of Air Quality, at 5- (Attachmcnl20)
" National Park Scrvice Supplemental Technical Comments on the lntsrmountain Pow€r Agency
Pr€v€ntion of Significant Pcrmit Application for the Addition of Unit 3 at itr I nlermountair Power Plant,
Mey 2004, atbched to its May 2004 letter ftom the Assistant Secretary ior Fish and Wildlife and Pa*s to
Rick Sprott, Utah Division ofAirQuality, at 8.9. (ARachment 21.)
'" 

E 163(a) of the Cl€an Air Act provides that, €xcept for arnual averagc PSD increments, the inoremenas
can bc exceeded only onc€ p6r yea!- No exceedances ofthe annual average increments are allowed.
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It is important to not€ that the March 25, 2004 National Park Servioe letter to the
Utah Division of Air Quality enoneously claimed that, because Intermountain Power
Plant Unit 3's impact on the SO2 increment violations at Capitol ReefNational Park was
below the "significant impact level," the proposed new Unit 3 at the Intemountain Power
Plant would not be considered to cause or contributc to the 3-hour average SO2 increment
violations, There is no legal or regulatory basis in Utah regulations or in the federal PSD
regulations to consider a souroe's impact on an increment violation as insignificant.
Further, this is contrary to EPA's int€rpr€tation ofthe law. EPA Region I stated in an
April 12, 2002 lett€r to the Norih Dakora Deparrnent of Health that the use of significant
impact levels to allow a PSD permit to be issued in the gase ofan ar€a showing increment
violations is not consistent with the intent of the Clean Air Acf s PSD program. (See
attached April 12, 2002 lettef, Attachment i9). Indeed, EPA stated that, in the case ofan
area with existing incfement violations, "any impact (notjust one that is 'signifioant') on
a receptor in a Class I area that shows a violation of the PSD in$ement would be
considered to conldbute to that increment violation. Furthermore. . .even if some ofthe
impacts are relatively small they are still contributing to an existing problem,'re

The Bonanza WCFU will have an impact on 3-hour average SO2 concenlrations
in Capitol ReefNational Park.e Further, when those impacts are adjusted
proportionat€ly based on EPA's adjusted worst case 3-hour average emission rate
expectod from the Bonanza WCFU, its impacts exceed the proposed Class I significant
impact level at Capitol ReefNational Park. (See Table I above). There is no question
that the Bonanza WCFU will contribute to existing SOz incrcment violations at Capitol
Reef National Park. Therefore, EPA is prohibited from issuing the PSD permit to the
Bonanza WCFU unlil the SO: increment violations at Capitol ReefNational Park are 

'

adequately addressed,

rT, DESERET'S VISIBILITY MODf,LING IS TI.AWEI)

Deseret's visibility modeling analysis of the Bonanza WCFU is flawed because
Deseret failed to model rnaxirnum 24-how avercse emissions of SO? and becaus€ Deseret
failed to properly document why it was necessarior appropriate to rollback the relative
humidity in the regional haze modeling to 95o/o. Consequently, the visibility modeling is
flawed and likely underestimated the impacts of the Bonanza WCFU on visibility in
nearby Class I areas.

As discussed above, EPA adjusted the worst case 24-hour SOz emission rate
based on data from Des€ret becaus€ Deserel's estimate ofworst case SO2 emissions did
not properly include emissions from start-ups. See Stalement ofBasis at 135. Wlth
EPA'S adjustrnent, the wont case 24-hour average SOt €mission rate is 37% higher than
the emission rate tlat was modeled in Deseret's visibility analysis. Thus, Deseret's

5e Attachmenl to April t2, ?002 lefter f.om Richard R, Lo[g EPA Region I, to Tcrry L. O'Clair, North
Dakota Depanmcnt ofHcalth, ar 5, (Attachment 19.)* See November 2004 Dispersion Modeling, D€position and Visibility Analysis for Dese.4 OeneraliDl
and Transmission Coop€rative's P.oposed Bonaoza Site llO MW Waste Coal-Fired Unit, Feparcd by
Meteorological Solutions, Inc., at 4-23, 4-29, s'ld 4-3S,
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visibility afialysis underestimated visibility impacts in all affected Class I areas. Deseret
must be tequired to re-model visibility impacts using the adjusted worst case Z4-hour
average S02 emission rate of 201.9 lb/hr and such modeling must bc provid€d to the
Federal Land Managers for review.

Deserct estimated visibility impaots using both a maximum relative humidity of
98%, consistent with the Federal Land Managers' guidance, and rolling back relativo
humidity to 95%,61 However, the National Park Service indicated that any analysis
rolling back relative humidity to 95% would have to be'lflell documented as to why it is
appropriate to. . ,roll back relative humidity to 95%. . . .'t2 Deseret did not provide any
such documentation. Therefore thc results ofits visibility analysis capping relativo
humidity at 95% cannot be relied upon.

Based on the visibility modeling done by Deseret that is consistent with current
guidance of the Fedeml Land Managers (i.e., capping rclative humidity at 98%), the
Bonanza WCFU will have an adverse impact on visibility (greater than a 5% change) at
Arches and Capitol Roef National Parks,o' This analysis mustbe redone with the EPA's
worst case 24-hour average S02 emission rate and the results transmitted to the
appropriate Fodoral l,and Managers. Because the impacts on visibillty will be greater
using the highor SO2 worst oase 24-hour average emission rate, it appears the Bonanza
WCFU will have an adverse visibiiity impact at som€ nearby Class I arcas. EPA Region
I must- ensure lhat, in issuing a permit for the Bonanza WCFII, its actions are oonsistent
with the intent of the PSD requirements of the Clean Air Act - specifically, whether its
aotions will preserve, protect, and enhance the air quality in nearby national parks and
wildemess areas (i.e., pursuant to S160(l) of the Clean Air Act), and whether its actions
will ensure that emissions from the Bonanza WCFU will not interfere with portions of
Stat€ Implementation Plans aimed at preventing significant deterioration ofair quality
including preventing future visibility impairment (i.e., pursuanl to $ 160(4) and 169(aXl)
of the Clean Air Act).

Thank you for considering our comments,

o' /d Et 4-49.
5' August 6, 20(X email from John Nolar, Natioral Park se|vice, to Ed Thstcher, EPA ReEio$ L
ri November 2004 Dispersjon Modeling, Deposition and Visibility Analysis for Deseret Ceneralion and
Transmission Cooperatiye's Proposed Bonanza Sitr 110 MW Wrstc Coal-Fir€d U r, prepar€d by
M€tsorological Solutions, Inc., at 4-51.
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Sincerely,

John Nie lsen/Joro Walksr
Westem Rosourc.e Advocates
2260 Baseline Road, Suite 200
Boulder, CO 80302
(303) .r44-l 188
iniels€n@weslef nresources.0rq

Scott Groene
Executive Director
Southern Utah Wildemess Alliance
425 East 100 South
Salt Lake City, Utah 841 1 I
(80r) 428-3e75
scott.f(rlsutva. org

Vickie Patton
Senicr Attomey
Enyironmental Defense
2334 N. Broadway
Boulder, CO 80304
(303) 440490i
vpattonaden 9 ironm enta ldef'ense. orq

Vanessa Pierce
HEAL Utah
68 S. Main, 400
Salt Lake City, Utah 84101
(801) 3ss-505s
Vanessa@healutah.org

Tim Wagner
Utah Chapter of Siena Club
2120 S 1300 E., Suile 204
Sah Lake City, Utah 84105
(801) 467-9294
ti nl,$asneriasienaclub.org

Robert M. Bmdway
Exeoutiv€ Director
Westem Colorado Congress
P.O. Box l93l
Grand Junction, CO 81501
(910) 2s6-76s0
brad@rvccongress.org

Kathy Van Dame
Wasatch Clean Air Coalition
I 148 E. 6600 South #7
Salt Lake city, Utah 84121
(801) 261-s989
dvd.kvd@juno.com
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List oi Attachments (all oflvhich are on a CD accompanving this letter):
l. 'Coal-Related Greenhouse Gas Managsment Issues", National Coal Council, May
2003;
2. Considering Ahernatives: The Case for Limiting COz Enissions from New Power
Plants through New Source Reviewbv Gregory B. Footo;
3, Letter from Illinois Division of Air Pollution Control to Jim Schneider, Indeck'
Elwood, LLC (March 8, 2003);
4, Lefter frorn Illinois EPA Director to EPA Regional Administrator, Region V (March
r 9, 2003);
5. Letter from James A. Capp, Manager, Stationary Source Permitting Program, Geotgia
DNR, to D. Blake Wheatley, Assistant Vice Presidenl Longleaf Energy Associates, LLC
(March 6, 2002);
6. Letter from New Mexico Environment Depar0nent to Larry Messinger, Mustang
Energy Corporation (Dec. 23, 2002);
7. Letter ftom New Mpxico Environm€nt Department to Larry Messinger, Mustang
Energy Company (Aug. 29, 2003);
8. April 6,2004 letter from Richard R. Long, EPA, to Rick Sprott, Utah Division of Air
Quality regarding the Sevier Power Company Permit;
9. Westem Governor's Association Technology Working Group's report on advanced
clean coal technologies;
10. October 12,2004 Sevier Power Company permit
I l. Utah Division of Air Quality New Source Plan Review for the Sevier Power
Company, Deoember 23, 2003;
12. December 18,2002 letter from Richard R, Long, EPA Region E, to Steve Welch,
Montana Department 0f Environmental Quality on the Roundup permit;
13. October 29, 2001 permit for AES'Puerto Riao;
14. November 4, 2003 Memoiandum from Don Shepherd to John Notar regarding the
Sevier Power Plant;
15. July 21, 2003 Roundup power plant permit;
16. March 2, 2004 Longview power plant permit;
17. Bielawski, G.T., J.B. Rogan, and D.K. McDonald, How Low Can We Go?;
18. Air Pollution Control Permit to Construcl for Gascoyne (PTC-05005);
19. EPA's April 12, 2002 letter to the Nonh Dakota Departm€nt of Health;
20. National Park Sewice Cornments on the Intemountain Power Agency Prevention of
Significant Permit Application for the Addition of Unit 3 at its Intermountain Power
Plant, Maroh 2004, attached to its March 25, 2004 letter to Rick Sprott, Utah Division of
Air Quality; and
21. National Park Service Supplemental Technical Comments on the lntermountain
Power Agency Prevention of Significant Permit Apphcation for the Addition of Unit 3 at
its Intermountain Power Planl May 2004, atlached to its May 2004 letter from the
Assistant Secretary for Fish and Wildlife and Parks to Riok Sprott, Utah Division of Air
Quality.
22. U.S. EPA 'Trlew Source Review Workshoo Manual" Draft Ootober 1990.
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Background: Petitions were hled seeking review of
an order of the Environmental Protection Agency
(EPA) refusing to regulate greenhouse gas emissions
from motor vehicles.

Holdings: The Court of Appeals, Randolph, Circuit
Judge, held that:

0) Court ofAppeals had exclusive jurisdiction, and

Q even if EPA had statutory authority to regulate
greenhouse gases from new motor vehicles, EPA
properly declined to exercise that authodty.

Petitions dismissed or denied.

Sentelle, Circuit Judge, filed opinion dissenting in
pan and concuning in the judgment.

!4lq!, Circuit Judge, filed dissenting opinion.
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purposes of Administrative Procedure Act (APA), I
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considerations including scientifrc uncertainties
regarding climate change and endangerment to public
health,

lll Administrative Law and Procedure 15A
&zeo

!!\ Administrative Law and Procedure
l!\Y Judicial Review of Administmtive

Decisions
15AV(D) Scope ofReview in General

t5Ak754 Discretion of Adminisrrative

Page 2

Agency
15Ak760 k. Wisdom, Judgment or

Opinion, Most Cited Cases
Reviewing court will uphold agency conclusions
based on policy judgments when an agency must
resolve issues on the frontiers of scientiflc
knowledge.

*51 On Petitions for Review of an Order of the
Environmental Protection Agency,

James R. Milkey and Houard Fox argued the cause
for p€titioners. With them on the biefs were
Thomas F. Reilly, Attomey General, Attomey
General's Office of the Commonwealth of
Massachusetts, William L. Pardee, Assistant
Attomey Geneml, Joseph Mendelson, III, David
Bookbinder, Bill Lockver, Attomey General,
Attomey Gereral's Oltce of the State of Califomia,
Nicholas Stem and Marc N. Melnick, Deputy
Attomeys General, David Doniger, Richard
Blumenthal, Attomey General, Attorney General's
Office of the State of Cormecticut, Kimberly
Massicotte and Matthew Levine, Assistant Attomeys
General, Peter C. Harvev, Attomey General,
Attomey General's Office of the State of New Jersey,
Stefanie A. Brand, Deputy *52 Attomey General,
Hardy Myers, Attorney General, Attorney General's
Ofhce of the State of Oregon, Philiu Schradle,
Special Counsel, Lisa Madigan, Attomey Ceneml,
Attorney General's office of the State of llUnois,
Gary Feinerman, Solicitor General, Gerald T. Kar
and Thomas E. Davis, Assistant Attomeys General,
Patricia A- Maddd, Attomey General, Attomey
General's Olfice of the State of New Mexiao, Stuan
M. Bluestone, Deputy Attomey General, Patrick C.

Ll4qb, Attomey General, Atlomey General's Office
ofthe State of Rhode Island, Tricia K. Jedele, Special
Assistant, C, Steven Rowe , Attomey Goncral,
Attorney Ceneral's Office of the State of Maine,
Gerald D. Reid, Assistant Attorney General, Eliot
Spitzer, Attorney General, Attomey General's Ofhce
of the State of New York, Peter Lehner and J. Jared
Snyder, Assistant Attomeys General, William H.
Sorrell, Attomey General, Attorney General's Offrce
of the State of Vermont, Erick Titrud and Kevin O.
Leske, Assistant Attomeys General, Rob McKenna,
Attomey General, Attomey General's Office of the
State of Washington, David K. Meam, Assistant
Attorney General, John Hogrogian, Assistant
Corporation Counsel, Corporation Counsel of the
City of New York, Julie M, Anderson, Fiti A. Sunia,
Attorney Genoral, Attomey General's Ofhce of the
American Samoa, Ralph S. Tyler. III, Solicitor, City

O 200? Thomson/West. No Claim to Oris. U.S. Gott, Works,



415 F.3d 50
415 F.3d 50, 60 ERC 1641,367 U.S.App.D.C- 282, 35 Envtl. L. Rep. 20,148, 13 A.L.R. Fed, 2d 899
(Cite asr 415 F.3d 50)

of Baltimore, William Phelan. Jr., Counsel, James B.
Tripp, Robert J. Spagnoletti, Attomey General,
Attomey General's Office of the District of
Columbia, Edward E. Schwab, Deputy Attomey
General, and Donna M. Mr.lraskv, Senior Litigation
Counsel.
Rebecca L. Bemard and Jeremv Kvle Kinner were on
the brief of amici curiae Indigenous Environmental
Netwofk, REDOIL and Physicians for Social
Responsibility,
Jeffrey Bossert Clark, D€puty Assistant Attorney
General, U.S, Department of Justise, argued the
cause for respondent, With him on the brief were
Thomas L, Sansonetti, Assistant Attorney General,
Jon M. Linshultz, Attomey, Ann R. Klse, General
Counsel, U,S. Environmental Protection Agency, and
Johlr T. Hannon and Nancy Ketcham-Colwill,
Counsel.
Neil D. Gordon, Assistant Attomey General,
Attorney General's Office of the State of Michigan,
argued the cause tbr intervenors States of Michigan,
et al., and amicus curiae State of Indiana. With him
on the briefs were Alan F, offrnan, Assistant
Attomey General, Jane E. Atwood, Assistant
Attomey General, Attomey General's Office of the
State of Texas, Douglas Conde, Dcputy Attomey
Goneral, Attomey General's Office of the State of
Idaho, Charles M. Carvell, Assistant Attomey
General, Attomey General's Offrce of the State of
North Dakota, Fred Nelson, Assistant Attomey
General, Attomey General's Offrce of the State of
Utah, Roxanne Giedd, Deputy Attomey General,
Attomey General's Offrce of the State qf South
Dakota, Steven E- Mulder, Assistant Attomey
General, Attomey General's OlIce of the State of
Alaska, David W. Davies, Attomey, Attomey
General's Ofhce of the State of Kansas, David D.
Cookson and Natalee J. Hart, Assilranr Attomeys
General, Attorney General's Office of the State of
Nebraska, Dale T. Vitale, Senior Deputy Attomey
General, Attorney General's Office of the State of
Ohio, and Thomas M. Fisher, Special Counsel,
Attorney General's Ofiice of the State of Indiana.
Nonnan W, Fichthom, All ison D. Wood, Will iam A.
Anderson. II., Eric P. Gottine, Russell S. Frve, John
l-. Wittenborn, William L, Fane, Dell E. Perelman,
Lerlic A. Hulse. Richard Wasserstrom. Harrv \4 Ng.
Ralph J. Colleli, Jr-, Jan S. Amundson, Ouentin
Rieeel, Robin S. Conrad, Joh T. *53 Whatley, fullg
C. Becker, Douglas L Greenlaus, Jed R. Mandel,
Timothy A. French, Roben G. Slaughter, Mark J.
Washko, and Nick Goldstein were on the brief of
industry intervenors in support of respondent,
Daniel J. Popeo, Paul D. Kamenar, Peter Glaser, and
Douslas A. Henderson were on the brief of amicus
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curiae Washington Legal Foundation in support of
respondent.
Edward W. Waren and Eric B. Wolff were on the
brief of amicus curiae Johr D. Dineell (D-Michgan)
in suppon of denial ofpedtions for review.

Before: SENTELLE, RANDOLPH, and TATEL,
Circuit Judges.

Judgment of the Court filed by Circuit Judge
RANDOLPH.
opinion filed by Circuit Judge RANDoLPH.
Opinion dissenting in part and concurring in the
judgment filed by Circuit Judge SENTEI-I-E.
Opinion dissenting in Nos, 03-1361, 03-1362, 03-
1363, and 03-1364 flt led by Circuit Judge
TATEL.RANDOLPFI, Circuit Judge
**285 Petitioners are twelve states. thre€ cities. an
American territory, and numerous environmental
organizations. They are opposed by the
Environmental Protection Agency as respondent, and
ten states and seyeral trade associations as
intervono$, The controversy is about EPA's denial
of a petition asking it to regulate carbon dioxide
(CO2) and other greenhouse gas emissions from new
motor vehicles under $ 202(a)(1) of the Clean Air
Act, 42 U.S.C. $ 7521(aXl). EPA concluded that it
did not have statutory authority to regulate
greenhouse gas emissions from motor vehicles and
that, even if it did, it would not exercise the authority
at this time. 68 Fed.Reg- 52.922 (Sept. 8. 2003).

l_

fll[2] We should say a few words about our
jurisdiction under the Clean Air Act to review an
EPA denial of a petition for rulemaking. Section
307(bX1), 42 U,S,C. i^ 7607(bX1), gives this court
exclusive jutisdiction over "nationally applicable
regulations promulgated, or final action taken, by the
Administrator" under chapter 85 of ths Act. The
district courts, on the other hand, have jurisdiction
over citizen suits to compel EPA to perform
nondiscretionary acts of duties. 42 U.S.C. j
7604(af(2): see Sierrq Club v. Thomas. 828 F.2d
781. 787-92 (D.C.Cir.1987). Because EPA refused
to promulgate "nationally applicable regulations"
afler being asked to do so, we have jurisdiction only
if EPA thereby engaged in "final action." We can be
sure that its denial of the rulemaking petition was
"ftral." But did this constitute agency "action"? To
answer that question we must consult the
Adminisfative Procedure Act-specificatly 5 U.S.C. S
551(13). The term "action" in $ 307(b)(l) of the
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Clean Air Act, like the term "final," caffies its
traditional meaning in administrative law, See
Whitman t,. Am. Truckinp Ass'ns, 531 U.S. 45'l , 478.
121 S.Ct. 903. 149 L.Ed.2d I (2001); Indeo. Eauip.
Dealers Ass'n v. EPA, 3'72 F.3d, 420. 428
(D.C.Cir.2004); Sierrq Club v. Gorsuch. 715 F.2,J.
653.656-57 (D.C.C i r . l983) .  Sec t ion  551(13)  o f  the
APA dehnes "agency action' as "the whole or a part
of an agency rule, order, license, sanction, relief, or
the equivalent or denial thereof, or failure to acf'
(italics added), While $ 307 of the Clean Air Act
makes several A?A provisions inapplicable-namely,
5 U.S.C. $ Q 553-557 & 706-APA $ 551 is not
among them. EPA's denial of the rulemaking
petition was therefore "final**286 *54 action," and
since the petition sought regulations national in
scope, $ 107(bX1) confers jurisdiction on this court
to hear these consolidated cases,

Another, relat€d, point needs to be mentioned.
Several of the petitions for judicial review treated a
memorandum of EPA's General Counsel, Roben
Fabdcant, as "final action taken, by the
Administratoi' under $ 307(bxl). The
memorandum, dated August 28, 2003, and addressed
to the EPA Administuator, was entitled "EPA's
Authodty to lmpose Mandatory Controls to Address
Global Climate Change under the Clean Air Act."The
General Counsel, after analyzirg $ 202(a)(l) of the
Clean Air Act, and other legislative and executive
actions, stated his belief that the Act "does not
authorize regulation to address global climate
change." He therefore withdrew a contrary
memorandum issued in 1998 bv one of his
predecessors.

p] The Fabricant memorandum, consisting of legal
advice to the EPA Administrator, did not in itself
constitute "flnal action" of the Administrator. To be
sure, the Adminisffator adopted the "General
Counsel's opinion" and relied on its analysis as one of
the altemative grounds for rejecting the rulemaking
petition. ,lee58__Esd8sg,__a!_l2JE The
Administrator's explanation incorporated many of the
memorandumis passages verbatim, repbr:ased and
reordered others, and expanded on the General
Counsel's reasoning. Still, it is the Administrator's
denial of the rulemaking petition, with the
accompanying explanation, that represents the "final
action" of the Administrator subject to judicial
review under $ 307(bxl), The significance of the
General Counsel's opinion, as set forth in his
memorandum, is the Administrator's reliance on his
reasoning in deciding the matter now before us.
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lll There is an additional jurisdictional issue
presented, but not under the Clean Air Act. EPA
claims that petitioners lack standing under Aticle III
of the Constitution. Standing exists only if the
complainant has suffered an injury in fact, faitly
traceable to the challenged action, and likely to be
redressed by a favorable decision. See Lujan I
Defender.s of ll/ildlife. 504 U.S. 555. 560. 112 S.Ct.
2130. l19 L.Ed.2d 351 {1992). EPA's argument is
that petitioners have not "adequately demonstrated"
two elements of standing: that their alleged injuries
w€re "caused by EPA's decision not to regulate
emissions ofgreenhouse gases from mobile sources";
and that their injuries "can be redressed by a decision
in their favor" by this court. Brisf for Respondent at
16 .

In anticipation of this argument, petitioners filed two
volumes of declarations with the court, some
containing lengthy exhibits. The declarations, from
scientists, engineers, state o{Iicials, homeowners,
usefs of the nation's recreational resources, and other
individuals, predict catastrophic consequences from
global warming caused by greenhouse gases,
including loss of or damage to state and pdvate
property, frequent intense storm surge floods, and
increased health care costs. Brief lbr Petitioners at
2-4.

For the causation ald redressability aspects of
standing, petitioners cite two of their declarations.
One, from a climatologist, states that reductions in
CO2 and other greenltouse gases from vehicles in the
United States would alone have a meaningful impact
and would "delay and moderate many of the adverse
impacts of global warming." He adds that if EPA
took action to reduce such emissions, other countf,ies
would likely follow suit. The climatologist bases his
predictions about future climate change on climate
models and on "quantitative scenarios generated
**287 *55 by the IPCC"-the Intergovemmental Panel
on Climate Change, established in 1988 by the
United Nations and the World Meteorological
Organization. The other declaration is from a
mechanical engineer. He states that, on the basis of
his experience with controlling other pollutants, there
is "no doubt that establishing emissions standards fbr
pollutants that conribute to global warming would
lead to investment in developing improved
technologies to reduce tlose emissions from motor
yehicles, and that succsssful techno)ogies would
gradually be mandated by other countries around the
world."

We have held that, to establish standing, a petition€r
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challenging agency action has the same burden of
production as "a plaintiff moving for summary
Judgment in the district coufi: it must support each
element of its claim to standing 'by affidavit or other
evidence.' " Sierru Club v. EPA. 292 F.3d 895.899
(D.C.Cir.2002) (quoting Zur'an. 504 U.S. at 561. 112
S.Ct. 2130). Petitioners' declarations do "support
each element" of standing, But supporting an
allegation is one thing; proving an allegation is quite
atother. Lujan holds that when a plaintiffs standing
is challenged in a motion for summary judgment, the
plaintiff "must 'set forth' by affrdavit or other
evidence 'specific facts,' Fed. Rule Cjv. Proc, 56(e),
which for purposes of the summary judgment motion
will be taken as true." 504 U.S. at 561, l12 S.Ct.
!-llQ. If we were to analogize the situation here to
one in which EPA hled such a summary judgment
motion, we would conclude that petitioners had
submitted enough evidence raising genuine issues of
material fact to defeat the motion. SeeEED&gLlL
P.56(c\. But Lujan goes on to hold that at "the final
stage" the evidence plaintiff presented at summary
judgment "(if controvorted) must be 'supported

adequately by the evidence adduced at tfial,' " 504
U.S. at 561. 112 S.Ct. 2130 (qnotirg Gladstone,
Reultors v. Vil lase of Bell\Nood, 441 U.S.91.l l5 n.
31 .  99  S.Ct .  1601"  60  L .Ed.2d  66  (1979) ) .  One
might say that in this case we are at the "final stage."
But the analogy is not entifely apt. As an appellate
court we do not conduct evidentiary hearings in order
to make findings of fact. This is why, when Sierra
C/ub spoke of "other evidence" relating to standing,
the court had in mind evidence presented to the
aeency. 292 F.3d at 899. Here, the administrative
record contains a wealth of such "other evidence,"
and some of it contradicts petitionerc' claim that
greenhouse gas emissions from new motor vehicles
have saused or will cause a signihcant change in the
global climate. That is panly why EPA decided not
to regulate at this time.

Steel Co. v. Citizens.for q Better Enyironment 523
u.s .  83 .  118 S,Ct .  1003.  140 L .Ed.2d  210 998) ,
instructs federal courts to resolve Article III standing
questions before proceeding to tlle merits of a case.
The combination of Lujan, Steel Co., and the factual
overlap of the standing issues with EPA'S
justifications for not regulating greeniouse gases
present us with three options. The first is to refer the
standing issues to a special master for a factual
determination. This would be, as one comme[tator
has suggested, "folly." l3A CHARLES A.
WRIGHT ET AT., FEDERAL PRACTICE AND
PROCEDURE 2d $ 3531.15, at 101 (1984). Such a
proceeding would largely duplicate the proceedings
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on the rulemaking petition and to no good end,
Another option would be to remand to EPA for a
factual determination of causation and redressability.
That too would make no sense. For one thing,
judgments about standing are the responsibility ofthe
federal courts. For another, EPA has already
reached a decision about the state of the evidence
regarding global warming from greenhouse gases,
The third option is **288 *56 to proceed to the
merits with respect to EPA'S altemative decision not
to regulate on the grounds. among others, that the
effect of greenhouse gases on climate is unclear and
that models used to predict climate change might not
be accurate.

lll We have decided to follow the third course. Sleel
Ca, endorses this approach with respect to questions
of statutory standing. The Court explained that "the
merits inquiry and the statutory standing inquiry
often overlap" and "are sometimes identical, so that it
would be exceedingly artificial to dmw a distinction
between the two." 523 U.S. at 97 n. 2. 1 18 S,Ct.
1003. The Court's distinction of Article III standing
cases rested on the premise that there would be no
such ovedap and that the issue of Article III standing
would be entirely separate from the merits. .Id. The
Court did not say what the proper order of decision
should be when, as in this case, tlat premise does not
hold. In this highly unusual circumstance-
encountered for the first time in this court-we will
follow the statutory standing cases. We will
thercfore assume arguendo lhat EPA has statutory
authoity to regulate greenhouse gases from new
motor vehicles.u The question we address is
whether EPA properly declined to exercis€ that
autlority.

EllL Relying ot FDA v. Brown &
fi/illiumson Tohacco Com.. 529 U.S. 120,
120 s .c r .  1291.  146 L .Ed.2d  121 (2000) ,

EPA concluded that in light of the enormous
economic and political consequences of
regulating greenhouse gas emissions.
Congress would have been far more specific
if it had intended to authorize EPA to
regulate the subject under $ 202(a)(l) ofthe
Clean Air Act. 58 Fed.Re g. at 52.928. We
express no view on the validity of EPA's
analysis.

II.

Greenhouse gases trap energy, much like the glass
panels of a greenhouse. The earth's surface is
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warmed by absorbing solar energy (visible light).
The earth, in nrm, radiates infrared energy (heat)
back into space. A portion of the infrared radiation
is trapped by greenhouse gas molecules, resulting in
additional warming of the lower atmosphere and the
earth's surface. This "greenhouse effect" is a natural
phenomenon, without which the planet would be
significantly colder and life as we know it would not
be possible. EPA, Global Wamting-Climate, st
http://
yosemite.epa, gov/oa/globalwarming.nsfl contenvcli
mate.html,

Petitioners sought to have EPA regulate, under $
202(a)(l) of the Clean Air Act, carbon dioxide (CO2),
and three other greenhouse gases: methane (CHa),
nitrous oxide (NrO), and hydrofluorocarbons
(HFCs).ry In response to EPA's request for public
comments on the 1999 petition for rulemaking, tbe
agency received nearly 50,000 submissions. 68
Fed,Ree, at 52.924, Most were short expressions of
support for the petition; many were nearly identical.
Id The comment period closed in May 2001. In the
same month, the White House requested the National
Academy of Sciences to assist the Administration in
its review of climate change policy, The Academy
"is a private, nonprofit, self-perpetuating society of
distinguished scholars engaged in scientific and
engineering research ..,."NATIONAJ, RESEARCH
COLINCIL, CLIMATE CHANGE SCIENCE: AN
ANALYSIS OF SOME OF THE KEY QUESTIONS,
preface (2001). Under its congressional charter,
issued in 1863, the Academy has a maadate to advise
the federal govemment on scientihc and technical
matters when requested. The Academy's principal
operating**289 *57 agency for providing such
advice is its National Research Council. .Id

!\!. The rulemaking request and the papers
submitted to this court focus on the effects
ofCOr.

In denying the rulemaking petition, EPA found that
the scientific comments petitioners and others
submitted rested on information already in the public
domain and did not add significantly to the body of
knowledge available to the National Research
Council when it prepared the report cited above.
Since none of the comments caused EPA to question
the Council's report, EPA decided to rely on the
Council's "objective and independent assessmsnt of
the relevant science." 68 Fed,Ree. at52.930.

The National Research Council concluded that "a
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causal linkage" between greenhouse gas emissions
and global warming "cannot be unequivocally
established,,, NATIONALRESEARCH COUNCIL,
CLIMATE CHANGE SCIENCE, at 17. The earth
regularly experiences climate cycles of global
cooling, such as an ice age, followed by periods of
global warming. Id, at 7. Global temperaturcs have
risen since the industrial revolution. as have
atmospheric levels of carbon dioxide, But an
increase in carbon dioxide levels is not always
accompanied by a conesponding rise in global
temperatures. For example, although carbon dioxide
levels increased steadily during the twentieth century,
global temperatur€s decreased between 1946 and
1975. Id. at 16, Considering this and other data, the
National Research Council concluded that "there is
considerable uncertainty in cunent understanding of
how the climate system varies natually and reacts to
emissions of greenhouse gases." /d. at l. This
uncertainty is compounded by the possibility for error
inherent in the assumptions necessary to predict
future climate change.N And, as the National
Research Council noted, past assumptions about
effects of future greenhouse gas emissions have
proven to be erroneously high, 1d,at19.

EN1 "As the NRC explained, predicting
future climate change necessarily involves a
complex web of economic and physical
factors including: Our ability to predict
future global anthropogenic emissions of
GHGs and aerosols; the fate of these
emissions once they enter the atmosphere
(e,g., what percentage are absorbed by
vegetation or are taken up by the oceans);
the impact of those emissions Lhat remain in
the atmosphere on the radiative properties of
the atmosphere; changes in critically
important climate feedbacks (e.9,, changes
in cloud cover and ocean circu)ation);
changes in temperature cha.racteristics (e.9.,
average temperatures, shiffs in da)4ime and
evening temperatures); changes in other
climatic parameters (e 5., shitls in
precipitation, storms); and ultimately the
impact ofsuch changes an humal health and
welfare (e.g., increases or decreases jn

agdcultual productivity, human health
impacts). The NRC noted, in particular,
that '[t]he understanding of the relationships
between weather/climate and human health
is in its infancy and therefore the health
consequences of climate change are poorly
understood' (p. 20). Substantial scientific
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uncertainties limit our ability to assess each
of these factors and to separate out those
changes resulting from natural variability
from dlose that are directly the result of
increases in anth-ropogenic GHGs."68
Fed.Ree. at 52.930,

Rellng on Ethyl Corn, v, EPA. 541 F.2d I
(D.C.Cir.l976) (en banc), petitioners challenge EPA's
decision to forego rulemaking "[u]ntil more is
undentood about the causes, extent and signihcance
of climate change and the potential options for
addressing it." 68 Fed.Res. at 52.931. In our view
E/iyl supports EPA, not petitioners. Section
202(a)(l) directs the Administrator to regulaie
emissions that "in his judgment" "may reasonably be
anticipated to endanger public health or welfare."
Section 202(a)(1) was not at issue in Erhyl; tbe colori
mentioned an earlier version of that provision, in a
footnote, only by way of analogy. 541 F.2d at 20 n.
ll. But what the court had to say about $ 202(a)(l)
is instructive. In requiring the EPA
Administrator**290 *58 to make a threshold
'Judgment" about whether to regulate, $ 202(a)(l)
gives the Administrator considerable discretion. 1d
Congress does not require the Administator to
exercise his discretion solely on the basis of his
assossment ofscientific evidence. 1d at 2O.What the
Ethyl cowr called "policy judgments" also may be
taken into account, By this the court meant the sort
of policy judgments Congress makes when it decides
whether to enact legislation regulating a particular
area. Id. at26.

The EPA Administrator's analysis, although it did not
mer(io\ Ethyl, is entirely consistent with the case,
ln addition to the scientific uncertainty about the
causal effects of greenhouse gases on the future
climate of the earth, the Administrator relied upon
many "policy'' considerations that, in his judgment,
warranted regulatory forbearance at this time, 69
Fed.Reg. at 52.929. New motor vehicles are but one
of many sources of greenhouse gas emissions;
promulgating regulations under $ 20? would "result
in an ineffrcient, piecemeal approach to the climate
change issue." 68 Fed.Ree. at 52.931. The
Administrator expressed concern that unilateral
regulation of U,S. motor vehicle emissions could
weaken effons to persuade developing countries lo
reduce the intensity of greenhouse gases thrown off
by their economies. 1d. Ongoing research into
scientific uncertainties and the Administration's
programs to address climate change-including
voluntary emission reduction progmms and initiatives
with private entities to develop new technology-also
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played a role in the Administrator's decision not to
regulate. 68 l-ed.Reg. at 52.911-33. Thc
Administrator pointed to efforts to promote "fuel cell
and hybrid vehicles" and ongoing efforts to develop
"hydrogen as a primary fuel for cars and trucks." 6E
Fed.Ree. at 52.931, The Administrator also
addressed the matter ofremedies. Petitioners offered
two ways to reduce CO2 from new motor vehicles:
reduce gasoline consumption and improve tire
performance. As to the first, the Department of
Transportation-the agency in chaxge of fuel
efficiency standards-recently issued new standards
requiring greater fuel economy, as a result of which
millions of metric tons of CO2 will never reach the
stratosphere. Id As to tire efficiency, EPA doubted
its authority to regulate this subject as an "emission"
of an at pollulant. ld"With respect to the other

fgreen}rouse gasesl-CHa, N2O, and HFcs-petitioners
make no suggestion as to how those emissions might
be reduced from motor vehicles." 1d

lql It is theretbre not accurate to say, as petitroners
do, that the EPA Administrator's refusal to regulate
rested entirely on scientific uncertainty, or that EPA's
decision represented an "open-ended invocation of
scientific uncerlainty to justiry refusing to regulate,"
Bdef for Petitioners at 51, A "determination of
endangerment to public health," the cout said in
Eriyl "is necessarily a question ofpolicy that is to be
based on an assessment of risks and that should not
be bound by either the procedural or the substantive
rigor proper for questions of fact." Etb)l. 541 F .2d at
24. And as we have held, a reviewing court "will
uphold agency conclusions based on policy
judgments""when at agerrcy must resolve issues 'on

the frontiers of scientific knowledge.' "Envtl. Dqf.
Fund v. EPA. 598 F .2d 62. 82 (D.C.Cir.l978).

We thus hold that the EPA Administrator properly
exercised his disoretion under $ 202(a)(1) in denying
the petition for rulemaking. The petitions for review
in  Nos.  03-1365,  03-1366,  03-1367,  and 03-1368 are
dismissed, and the petitions for review **291 *59 in
Nos.  03-1361,  03-1362,  03-1363,  and 03-1364 are
denied.

So ordered.
SENTELLE, Circuit Judge, dissenting in part and
concurring in the judgment.
As the majority's opinion observes, courts of tbe
United States must resolve jurisdictional questions!
including "Article III standing questions, before
proceeding to the merits of a case." Opinion of
Judge Randolph at 53 (sitirrg Sleel Co. v. Citize s lbr
q Better EwironmenL 523 U.S.83. l l8 S.Ct,'1003.
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140 L.Ed.2d 210 (1qq8). As the majodty further
observes, "[s]tanding exists only if the complainant
has suffered an injury in fact, fairly taceable to the
challenged action, and likely to be redressed by a
favorable decision;' Id, at 54 (crtilg Luian v.
Defender; of Wildlife. 504 U.S. 555. 560. ll2 S.Cr,
2130. l l9 L.Ed.zd 351 (1992)). EPA argues "that
petitioDers have not 'adequately demonstrated' two
€lements of standing: that their alleged injuries were
'caused by EPA's decision not to regulate emissions
of greenhouse gases from mobile sources'; and that
their injuries 'can be redressed try a decision in rheir
favor' by this sourt." 1d at 54 (quoting Brief for
Respondent at 16). While I respect the majority's
thorough and accurate history of the precedents on
the standing question, after consulting the same
authorities I have come to a different conclusion. I
conclude that EPA is correct in its ass€rtion that the
petitionefs have not demonstated the element of
injury necessary to establish standing under Article
III,

I. Injury

As the Supreme Court has stated quite directly and
succinctly:
It is an established principle that to entitle a pdvate
individual to invoke the judicial power to determine
the validity of executive or legislative action he must
show that he has sustained or is immediately in
danger of sustaining a direct injury as the result of
that action and it is not sufficient that he has merely a
general interest common to all members of the
public.

Zx Parte levir. 302 U.S. 633, 58 S.Ct. 1^ 82 L.Ed.
493 (1937) (cit ing lvler v. -/udee.s. 179 U.S. 405.
406. 21 S.Ct. 206.45 t,.Ed. 252 (1900)1 Southern Ry.
C-o. r '. Krng. 217 U.S. 524. 534. 30 S.Ct. 594" 54
L.Ed. 868 (1910); Newman v. Frizzell.238 U.5. 53'1.
549.  550.  35  S.Ct ,  881.  s9  L .Ed.  1446 ( l915) ;
Fairchtld v, Huehes. 258 U.S. 126. 129.42 S.Ct.274.
66 L.Ed. 499 (1922\', Massaclusetts y. Mellon. 262
U.S,  447.488.43  S.Ct ,  597.67  L .Ed.  1078 (1923) ) .

Thus, the courts "have consistently held that a
plaintiff raising only a generally available grievance
about govemm€nt-claimrng only harm to his arrd
every citizen's interest in proper application of the
Constitution and laws, and seeking relief that no
more direcdy and tangibly benefits him than it does
the public at large-does not state an Article III case or
contrcversy." 1,&1a4. 504 U.S. at 573. 112 S.Ct.
213Q. Or, as the Supreme Court has also put it, to
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establish Articl€ lll standing a "plaintiff must have
suffered an 'injury in fact' an invasion of a legally
protected interest which is (a) concrete and
particularized.,. and (b) actual or imminent, not
conjectural or hypothetical." 1d at 560,112 S,Ct.

llfQ (emphasis added; citations and internal
quotation marks omitted). Most tellingly, the
Supreme Court has specifically declared that "[b]y
particularized, we mean that the injury must affect
the plaintiffin a personal and individual way." Id. at
n. l. l12 S.Ct. 2130. ln the case before us, that is
what the petitioners have not established. After
plowing through their reams of affidavits and
arguments, I am left with the unshaken conviction
that +*292 *60 they have alleged and shown no harm
particuladzed to themselves. As we have observed
in the context of determining standing even in a
procedural case, in which the standards are perhaps
more relaxed than in other cases, "in order to show
that the interest asserted is more than a mere 'general

interest ... common to all members of the public,' the
plaintiffs must show that the govemment act ... will
cause a distinct risk to a particula zed interest of the
plaintiff." Florida Audubon Soc'v v. Bentsen,94F-3d
658. 664 (D.C.Cir. 1996).

Petitioners' allegations and affi davits, and petitioners'
argument and briefs, are all well made and sincere.
Nonetleless, even in the light most fbvorable to the
petitioners, in the end they come down to this:
Emission of certain gases that the EPA is not
regulating may cause an increase in the temperature
of the eafth-a phenomenon known as "global
warming." This is harmful to humanity at large.
Petitioners are or represent segments of humanity at
large. This would appear to me to be neither more nor
less than the sort of general harm eschewed as
insufficient to make out an Article III controversy by
the Supreme Court and lower courts.

The courts under Article III stand ready to adjudicate
and redress the particularized injuries of plaintiffs,
when all other olements of jurisdiclion are present.
But "when the plaintiff is not himself the object of
the government action or inaction he challenges,

[although] standing is not precluded, ... it is
ordinarily 'substantially more difficult' to establish."
Zaldr. 504 U.S. at 562. l12 S.Ct. 2130 (citations
omitted). This time, in my view, it is not only
difficult, it is impossible. The generalized public
good that petitioners seek is tlle thing of legislatures
and presidents, not of courts. As we stated in
another envitonmental case, to ascertain standing
courts must ask the question, did the "underlfng
governmental act lor inaction] demonstrably
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increase[ ] some specifrc risk of environmental harm
to the interest of the plainfif'? Florida Audubon
Soc'],, 94 F.3d at 667 (emphasis in original). Here,
as in Floride Audubon, the alleged harm is not
parlicularizod, not specific, and in my view, not
justiciable.

Therefore, I would reject and dismiss all the petitions
before us. This is not to say that petitioners'
complaints are wrong. This is not to say they are
without redress. This is to say only that the question
is not justiciable in its present forrn with its present
champions in the prescnt forum, A case such as this,
in which plaintiffs lack particularized injury is
particularly recommended to the Executive Branch
and the Congress. Because plaintiffs' claimed injury
is common to all members of the public, the decision
whether or not to regulate is a policy call requiring a
weighing of costs against the likelihood of success,
best made by tbe democratic branches taking into
account the interests ofthe public at large. There are
two other branches of government, lt is to those
other branches that the petitioners should repair.

II. Concurrence in the Judgment

My conclusion leaves a slight problem. No problem
exists as to the petitions for review ofnonfinal action
which Judge Randolph's opinion orders dismissed. I
would dismiss those as well, on either his ground or
mine. The problem vexes only as to petitions for
rev iew in  Nos.  03-1361,03-1362,03-1363,  and 03-
1364, which Judge Randolph woUld deny and Judge
Tatel would grant. I would dismiss tiose as well, as
I would hold that we have no jurisdiction to either
deny or grant them. How then are we to reach a
judgment?

The Supreme Court has suggested a way, or at least
Justices of the Supreme Court have, Most recently,
tn **79!*6tHamdi v. Rumsfbld. 542 U.5. 5O1 , 124
S.Ct. 2633. 159 L.Ed.2d 578 (2004), Justice Souter,
joined by Justice Ginsburg, differed from the
plurality in a fragmented opinion adjudicating the due
process rights of alleged enemy combatants held at
Guantanamo Bay by the United States military.
Justicos Souter and Ginsburg would have vacated the
judgment of the Court of Appeals and remanded for
proceedings consistent with their view that the
government had failed to justify holding the
petitioner. However, because that view did not
command a majority of the court, and because of "the
need to give practical effect to the conclusion of [a
majority] of the court rejecting the government's
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position," Justice Souter fioined by Justice Ginsburg)
joined with the plurality "in ordering a remand on
terms clos€st to those I would impose." 124 S.Ct. at

!!!! (Souter, J., concurring). I will take a similar
course here.

The majo ty today holds that we have jurisdiction to
render judgment on four of the petitio$s before us.
Although I disagree, I will accept the decision of the
majority as dictating the law ofthis case. Having so
accepted th€ law of the case, I will then join Judge
Randolph in the issuance of a judgment closest to that
which I myself would issue. With that explanation, I
join in the decision to order denying the four petitions
Iiom final action of the Environmental Protection
Agency.

TATEL, Circuit Judge, dissenting in Nos, 03-1361,
03-1362.  03-1363.  and 03-1364.
Petition€rs claim that motor vehicle emissions of
greenhouse gases contribute to global warming and
that global warming in tum is causing a host of
serious problems, likely including increased flash
flood potential in the Appalachians, degraded water
quality and reducod water supply ir the Grcai Lakes,
sea-ice melting and permafrost thawing in Alaska,
reduced summer snow-pack runoff in the Rockies,
exheme water resource fluctuations in Hawaii, and
rising sea levels combined with higher storm surges
along the coasts of Puerto Rico, the Virgin Islands,
and some eastem states. See Pet'rs Br. at 8-10
(summarizing U,S. Dep't of State, U.S. Climate
Action Report 2002, at 110). Concemed about such
problems, petitioners asked EPA to regulate these
emissions under Clean At Act section 202(a)(l),
which provides; "The Adminisirator shall by
regulation prescribe ... standards applicable to the
emission of any air pollutant from ,.. new motor
vehicles ... which in hisjudgment cause, or contribute
to, air pollution which may reasonably be anticipated
to endanger public health or welfare." 42 U.S.C. S
?521(.a){i). EPA denied the petit ion on two
grounds-that it lacked statutory authority to regulate
such emissions and that even given such authority it
would not exercise it-and petitioners sought review in
this court-

My colleagues agree that the petitions for review
should not be granted, but they do so for quite
different reasons. Judge Sentelle thinks that
petitioners lack standing and would dismiss the
petitions for that reason. Judge Randolph does not
resolve whether petitione$ have standing and would
deny the petitions based on one of EPA's two given
reasons.
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I have yet a different view, Unlike Judge Sentelle, I
think at least one petitioner has standing, as I explain
in Pan II. Unlike Judge Randolph, I think EPA's
order cannot be sustained on the merits- EPA'S first
given reason-that it lacks statutory authority to
regulate emissions based on their contribution to
welfare-endangering climate change, 68 Fed.Ree,
52.922.52.925-29 (Sept. 8,2003)-fails, as I explain
in Part III, because the statute **294 *62 clearly
gives EPA authority to regulate "ary air pollutant"
that may endanger welfare, 42 U.S,C. $ 7521(al(l),
with "air pollutant" defined elsewhere in the statute
as "including any physical, chemical, biological,
radioactive... subslance or matter which is emitted
into or otherwise enters the ambient air,"d $
7602(9). EPA's second given reason-the one
accepted by Judge Randolph-is that even if it has
statutory authority, it nonetheless "believes" that "it
is inappropriate to regulate [green]rouse gas]
emissions from rnotor vehicles" due to various policy
reasons. As I explain in Part IV, however, none of
these policy reasons relates to the statutory standard-
"cause, or contribute to, ai pollution which may
reasonably be anticipated to endanger public health
or welfare,"icl. \ 7521(a)0)-and the Clean Air Act
gives the Administrator no discretion to withhold
regulation for such reasons.

In short, EPA has failed to offer a lawful explanation
fbr its decision. I would accordingly grant the
petitions for review and send the matter back to EPA
either to make an endangerment flnding or to come
up with a reasoned basis for refusing to do so in light
of the statutory standard,

"Greenhouse gases are accumulating in Earth's
atmosphere as a result of human activities, causing
surface air temperatures and subsurface ocean
temparatures to rise." So begins page one of the
National Research Council's 2001 rcporl" Climate
Change Science; An Analysis of Some of the Key
Questions ("NRC Repofl"), the scientific document
EPA "rel[ied]" on in denying the petition for
rulemaking, seef{lg!!9g.31-!l!l!.

As the NRC Report explains, greenlouse gases
(GHGs) trap heat radiated from earth, and their
atmosphedc concentrations are increasing "as a result
of human activities." NRC Rep. at 1, 9. For
example, "[h]uman activities ,., responsible for the
increase" in atmospheric concentrations of carbon
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dioxide (CO:)-the chief GHG-include "[t]he primary
source, fossil fuel burning," as well as "[t]ropical
deforestation." Id. at?l' see also id. at 10, 12. The
resulting increases are sffiking. In the 400,000 years
prior to the lndustrial Revolution, atmospheric CO2
concentrations "typically ranged between 190" parts
per million by volume (ppnv) "during the ice ages to
near 280 ppmv during the warmer 'interglacial'

periods." Id, at ll. By 1958, atnospheric
concentrations were 315 ppmv (12.5% above the pre-
Industrial-Revolution high of 280 ppmv), and by
2000 they had risen to 370 ppmv (17% above the
1958 level). Id. at 10. Similarly, pdor to the
Industdal Revolution, atmospheric concentrations of
methane (CH4), another GHG, ranged fiom .3 ppmv
to .7 ppmv; now, "curent values are around 1.77
ppmv," Id. at 11. Atmospheric concentmtions of
other CHGs like nitrous oxide (NrO) have also risen.
1d, at 2. Notably, GHGs not only disperse throughout
the lower atmosphere, but also linger there at length:
"Reductions in the atmospheric concenffations of
these gases following possible lowered emissions
rutes in the future will stretch out over decades for
methane, and cenh:ries and longer for carbon dioxide
and nitrous oxide." 1d. at 10.

Increased GHG atmospheric concentrations are
causing "climate forcings"-"imposed perturbationIs]
of Earth's energy balance" measured in terms of units
of watts per square meter (w/m'), Id. at 6-Drawing
from another report-an Intergovemmental Panel on
Climate Change (IPCC) report with which the NRC
"generally agrees," id at l-the NRC Report
quantifies these climate forcings. CO2, "probably
the most important climate forcing agent today," has
"causled]_an increased**295 *63 forcing of about
1.4 Wm "' between 1750 and 2000. Id. at 12, 13.
More lies ahead:
COz climate forcing is likely to become nore
donrinant in the funrre as fossil fuel use coniinues, If
fossil tuels continue to be used at the current rate, the
added CO: forcing in 50 years will be about I Wm r.

Iffossil fuel use increases by l-1.5% per year for 50
years, the added CO2 forcing instead will be about 2
W m 2 .

Id. at \2-13. Thus, by 2050, the total COz forcing
since 1750 could be from 2.4-3,4 Wlm z, The other
GHGs "together cause a climate forcing
approximately equal to that of CO2," or more if one
includes cerlain indirect effects of increased CHa
emissions. Id. at 13. While atmospheric GHG
increases are not the only causes of climate forcings-
for example, changes in solar irradiance and in
concentrations of tropospheric ozone also appear to
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have caused clirnate forcings, and atmospheric
conc€ntration changes in aerosols like sulphates
appear to haye caused negative (cooling) climate
forcings-all other forcings are less certain and appear
less substantial than those caused by GHGs. See id.

The extent to which these forcings affect average
global temperatures depends on the climete's
sensitivity, a condition that is not precisely known.
1d at 7."Well-documented climate changes ... imply
that th€ climate sensitivity is near ... 3'C" (5.4'F) for
a 4 Wm I forcing-a number a bit above the total CO2
forcing predicted by 2050r'but with a range from
1.5 'C to  4 .5"C (2 .?  to  8 . loF) , "  1d

Tuming to the practical effects of GHG climate
forcings, the NRC Report observes that a "diverse
array of evidence points to a warming of global
surface temp€rahues." Id. at 16. Though the "rate
of warming has not been uniform," measurements
"indicate that global mean surface air temperature
warmed by about .4-.8"C (.7-l-5'F) during the 20th
cen ry." 1d The report notes that "[t]he Northem
Hemisphere as a whole experienced a slight cooling
from 1946-'7 5," -a statement Judge Randolph
erroneously reads for the proposition that "global
temperahrres decreased between 1946 and 1975," op.
of Randolph, J., at 57 (emphasis added)-possibly due
to the widespread burning of high sulfur coal and
resultart sulfate emissions or to changes in ocean
circulation in the Atlantic, NRC Rep. at 16. The
report also observes that, as the IPCC report poirts
out, the "warming of the Nofihem Hemisphere
during the 20th century is likely to have been the
largest of any century in the past thousand years." ft1.

In evaluating the relationship between GHG
atmospheric increases and twentieth-century
temperature incrcases, the NRC Report states that
duc to the
large and still uncertain level of natural variability
inherent in the climate record and the uncertainties in
the time histories of various forcing agents (and
particularly aerosols), a causal linkage between the
buildup of greenhouse gases in the atmosphere and
the observed climate changes during the 20th century
cannot be unequivocally established

1d at 17. Although Judge Randolph seizes on this
uncertainty-and portmys it as applying to global
warming generally rather than to twentie th-centuy
warming, see op. of Randolph, J., at 56 -read in
context, it appears little more than an application of
the principle that, as the NRC Report later puts it,
"[c]onfidence limits and probabilistic information,
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luith thet basis, should always be considered as an
integral part of the information that climate scientists
provide to policy and decision makers," NRC Rep. at
22, Indeed, the NRC Report goes on to
state that the "fact that the magnitude ofthe observed
warming is large compared to natual variability as
simulated in climale models is suggestive of such a
linkage" between GIIG atmospheric concenradon
increases and twentieth-century temperature
increases, though not "proof'ofit, Id. at 17.

The NRC Report funher suggests that uncertainties
about future waming relate chiefly to its saope .
Climate change simulations for the period of 1990 to
2100 based on IPCC emissions scenados yield a
globally-averaged surface temperatue increase by
the end of the century of 1.4 to 5.8"C (2.5 to 10,4'F)
relative to 1990. The wide range of uncertainty in
these estimates reflects both the different
assumptions about future concentrations of
greenhouse gases and aerosols in the various
scenarios considered by the IPCC and the differing
climate sensitivities of the vadous climate models
ussd in the simulations. The range of climate
sensitivities implied by these predictions is generally
consistent with previously reported values,

1d. at 3. These numbersr of course, are avenges: the
"predicted warming is higher over higher latitudes
than low latitLrdes, especially during winter and
spring, and larger over land than over sea." 1d

Wirh this warming will come secoldary effects,
Pr€dicted impacts in the United States include
increased likelihood of drought, greater heat stess in
urban areas, rising sea tevels, and disruption to many
U.S. ecosystems. Id. at 19-20. The likelihood and
scope of these impacts vary depending on the
magnitude of future temperatue increases. See ld;
see also id. at 4. Because the "predicted temperature
increase is sensitive to assumptions conceming future
concentrations of greenhouse gases and aerosols,"
which in tum depend on future emissions, "national
policy decisions made now and in the longer-term
future will influence the extent of any damage
suffered by rulnerable human populations and
ecosystems later in this century." 1d at 1.

EPA claims p€tition€rs lack standing to bdng t}tis
case. To reach the merits, however, we need
determine only that one petitioner has standing. ,See,
e.g., Nuclear Enerpv Inst.. Inc. v. EPA. 3'73 F.3d
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1251. 1266 (D.C,Cir.2004). In my view,
declarations submitted by petitioners clearly establish
that the Commonwealth of Massachusetts has
satisfied each element of Anicle III standing-injury,
causation, and redressability, see, e.9., Luiqn r.
Defenders of Wildlife, 504 U.S. 555, 560-61. ll2
s .c t .  2130.  I  l9  L .Ed.2d  351 (1992) ,

Among other things, Massachusetts claims injury-the
"substantial probability that local conditions will be
adversely affected," SErs_91!h_!-84-82_jB
895. 898 (D.C.Cir.2002) (intemal quotation marks
omitted)-resulting from rising sea levels. The
declaration of Paul Kirshen, a professor at Tufts
University's Civil and Environmental Engineering
Department, details how projected rises in sea levels
in th€ metropolitan Boston area would lead both to
permanent loss of coastal land and to "more frequent
and severe storm surge flooding events along the
coast." Kirshen Decl. U !l 7-8; see also Jacqz DecL
t l f l  8 -1 l .  " f l l f sea  leve l r i ses .3  meters ( l1 .8  inches) -
which is near the lower end of the likely range-that
would mean the future l0-year flood surge elevation
would be at the lsvel of the current 100-year flood
elevation and the future 100-year flood surge
elevation would be at that of the current 500-year
flood elevation." Kir*65 shen**29? Decl. tl 10.
As other declarations make clear, such changes
would lead to serious loss of and damage to
Massachusetts's coastal property. See Hoogeboom
Decl. fl fl 6-7; Jacqz Decl. tllf 11.

Given these declarations, I disagree that no petitioner
suffen "harm particularized to" itself, ,See op. of
Senrelle. J.. at 60. The Commonwealth of
Massachusetts claims an injury-namely, loss of land
within its sovereign boundaries-that "affects [it] in a
personal and individual way,"LUi!!-J!4_U_5,_4169
n. l. I l2 S.Ct, 2130. This loss (along with increased
flood damage to the Massachusetts coast) undeniably
harms the Commonwealth in a way that it harms no
other stat€. Other states may face their own
particular problems stemming from the same global
warming-Maine may suffer from loss of Maine
coastal land and New Mexico may suffer from
reduced water supply-but tlese problems are
different from the injuries Massachusetts faces-
Massachusetts's harm is thus a far cry from the kind
of generalized hann that the Supreme Coud has
found inadequate to support A-nicle III standing, i.e.,
"harm to [its] and every citizen's interest in proper
application of the Corutitution and laws," or put
another way "relief that no more directly and tangibly
benefits [it] than it does the public at large,"id. at
573-74,112 S,Ct .2130.

Page 12

As to causation, the declaration of Michael
MacCracken, the senior scientist on global change at
the OfIice of the U.S. Global Change Research
Program fiom 1993-2002, states that global warming
is causing sea level increases like those in
Massachusetts. "[T]he warming of the oceans and
the increased melting of many mountain glaciers
around the world ... were the major contributions to
the rise in global sea level by 10-20 cm (4 to 8
inches) observed over the past century" and the
"environmental impacts of projected global warming
will include ,., an increase in sea level at an average
rate of about .5 to 3.5 inches per decade, reaching 4-
35 inches by the end of lhe century (with the most
likely value being, in my expert opinion, near or
above the middle ofthis range)." MacCracken Decl.

11 s(c)-(d); see al.so id. fl 23. Maccracken turther
states that global warming is chiefly tdggered by
human-caused GHG emissions, .ree ld fl fl 5(a)-(b),
12-19, with "the U.S. transportation sector (mainly
automobiles) ... responsible for about 7% of global
fossil fuel emissions,"ld fl 31.

Finally, as to redressability, MacCracken emphasizes
that "[a]chievable reductions in emissions ofCOr and
other IGHGs] from U.S. motor vehicles would..,
delay and moderate many of the adverse impacts of
global warming." Id. fl 5(e), Elaborating, he states
that "[g]iven the large emissions of CO2 and other

IGHGS] from motor vehicles in the United States and
the lead time needed to economically introduce
changes into the motor vehicle fleet, emission
reductions must be initiated in the near future in order
to signiflcantly reduce and delay the impacts of
global waming." 1d. lT 31. Because the extent of
damage to the Massachusetts coasdine depends on
the magnitude of the rise in sea ievel, a reduction in
this projected adverse consequenae of global
warming would pafiially redress Massachusetts's
injury. See Tozzi v. U.S. Den't of Heulth & Humqn
Sens. .  271 F .3d  301.  310 (D.C.C i r .200 l )  (ho ld ing
that a petitioner need only demonstrate it would
receive "at least some" relief to establish
redressability), Nowhere disputing this proposition,
EPA instead claims that MacCracken's conclusion
depends upon the assumption that other count es will
follow the U.S. lead and regulate motor vehicle GHG
emissions. Even were this reading of the declaration
correct-a dubious premise given MacCracken's
unqualified *+298 *66 language focusing on U.S.
emissions reduction-the urcontested declaration of
Michael Walsh, a consultant on motor vehicle
pollution technology and at one point director of
EPA'S motor vehicle pollution contlol efforts,
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provides a basis for concluding that other countries
would come to mandate technology developed in
response to U.S. regulation. Describing how in the
past other countdes have come to require such
technology, Walsh concludes that "[o]n the basis of
my experience with the control of other pollutants ..,
I have no doubt that establishing emissions standards
for pollutants that contribute to global rarming
would lead to investment in developing improved
technologies to reduce those emissions from motor
vehicles, ard that successful technologies would
gradually be mandated by other countries around the
world," Walsh Decl, 11fl 7-8, 10.

Judge Randolph, accepting that the declantions "do
'support each element' of standing," nonetheless
questions whelher this is enough. See op, of
Randolph, J., at 55 (quoting Slerra C/uD. ?92 F.3d at
899). Specifically, he believes we confront a
question left open in our Sierra Club decision. In
that case, we held that "[t]he petitioner's burden of
production in the court of appeals is ... the same as
that of a plaintiff moving for summary judgment in
the district court: it must support each element of its
claim to standing 'by affldavit or other evidence-' "
292 F.ld at 899 (quoting Z4lar. 504 U.S. at 561. I l2
S.Ct, 2130), But we never explicitly addressed what
happens if the agency submits evidence that
contradicts that ofpetitioners. Do we resolve factual
disputes in petitioners' favor, retum the case to the
agency for fact-finding, send the matter to a special
master, or pursue some other coulse of action?

The issue is fascinating, but we need not confront it.
Given that the burdens of production hefe are
comparable to those at summary judgment, seelll
F.3d at 899. if EPA wants to challenge the facts
petitioners havo set forth in their affidavits, it has an
obligation to respond to the petj"tioners by "citing any
record evidence relevant to .,. standing and, if
necessary, appending to its filing additional aflidavits
or other evidence,".ree ld at 900-01. EPA makes no
such challenge.

lndeed, if anyhing. the order under review appears to
support petitioners' standing. While, drawing on the
NRC Report, EPA observes that "there continue to be
important uncertainties in our understarding of the
factors that may affect future climate chango,"63
Fed.Reg. at 52.930. EPA never denies the
"substantial probabrlity," s e e S t er ra C l u h, 292 F.3 d, at
898. that injurious global warming is occurring.
Quite to the contrary, EPA "agreefs] with the
President that 'we must address the issue of global
climate change.' " 68 Fed.Ree. at 52.929 (quoting
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presidential statement of Feb. 14, 2002).
causation and redressability, the petition
emphasizes that "EPA is also working to encourage
voluntary GHG enission reductions from the
transportalion sector" and that "the Administration's
global climate change policy includes promoting the
development of fuel-efhcient motor vehicles and
trucks, researching options for producing cleaner
fuels, and implemenLing programs to improve energy
elTiciency." Id. at 52,932; see a/so NRC Rep, at I
(noting that'hational policy decisions made now ,..
will influence the extent of any damage" caused by
global warming). EPA would presumably not bother
with such efforts if it thought emissions reductions
would have no discernable impact on future global
wanning,

*67 **299 Because EPA nowhere challenges
petitioners' declarations, I see no reason to consider
what we would do if it had done so. Thus, unlike
Judge Randolph, I ftink it unnecessary to address
whether we can carye out exceptions to the Supreme
Court's seemingly unqualihed holding thal "a medts
question cannot be given pdority over an Article III
question," Stee I Co. v. Citize
U.S,  83 .  97  n .  2 .  l l8  S .Ct .  1003.  140 L .Ed.2d  210
(1998), The Commonwealth of Massachusetts has
adequately demonstrated its standing, and our
iurisdiction is plain.

As to the merits, the threshold question is this: does
the Clean Air Act authorize EPA to regulate
emissions based on their effects on global climate?
Taking a constricted view, EPA insists it has no
authority to regulate GHG emissions even if they
contribute to substantial and harmful global warming.
By contrast, petitioners claim that Congress has
plainly given EPA the authority it says it lacks,

"If a court, employing traditional tools of statutory
construction, ascertains that Congress had an
intention on the precise question at issue, that
intention is the law and must be given effect,"
Chetton U.S.A.. Inc. v. Nuturu! Res. Def Coancil,
h c . .  4 6 7  U . S .  8 3 7 . 8 4 3  n . 9 .  1 0 4  S . C t .  2 7 7 8 .  8 l
L.Ed.2d 694 (1984). The inquiry "begin[s], as
always, with the plain language of the statute in
question." Consaner Elecs. Ass'n v. FCC, 347 F,3d
291. 297 (D.C,Cir,2003) (quof'ng Citizens Coal
Council v. Norton, 330 F.3d 4'78. 482
(D.C.Cir.2003)). CAA section 202(axl), added by
Congress in 1965 and amended in 19'70 and 19'7'1,

As to
denial
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provides,
The Administrator shall by regulation prescribe ...
standards applicable to the emission of any air
pollutant from any class or classes of new motor
vehicles or new motor vehicle engines which in his
judgment cause, or contribute to, air pollution which
may reasonably b€ anticipated to endanger public
health or welfare.

4? U.S.C. S ?521(a)(l). This language plainly
authorizes regulation of ( 1) any air pollutants emitted
tiom motor vehicles that (2) in the Administrator's
judgment cause, or contdbute to, air pollution which
may reasonably be anticipated to endanger public
health or welfare. EPA's claimed lack of authority
relatss to the first of these two elements, According
to EPA, GHGs like CO2, CH4, NzO, and
hydrofluorocarbons (HFCs) "are not air pollutants,"
68 Fed.Reg. at 52.928.

Congress, however, left EPA litde discretion in
determining what are "air pollutants." Added in
1970 and amended in 19'17, CAA section 302(g)
defines the telm as follows:
The tefm 'air pollutant' means any air pollution agent
or combination of such agents, including any
physical, chemical, biological, radioactive ...
substance or matter which is emittEd into or
otherwise enters the ambient air.

42 U.S.C. S 7602(e). This exceedingly broad
language plainly covers GHGs emitted from motor
vehicles: they are "physical [and] chemical -,-
substance [s] or matter.,. emitted into ... the ambient
air." Indeed, in one CAA provision, added in 1990,
Congress explicitly included CO2 in a partial list of
"air pollutants." Section 103(g) instructs the
Adminishator to research "noffegulatory strategies
and technologies for preventing or reducing multiple
air pollutants, including sulfur oKides, nitrogen
oxides, heavy metals, PM-10 (pafticulate matter),
carbon monoxide, and carbon dioxide." 1d. $
7403(9) (emphasis added). Faced with such
language, a court-as well as an agency-would
normally end the analysis here and conclude **300
*68 that GHGs are "air pollutants," since "[w]e 'must

presume that a legislature says in a statute what it
means and means in a statute what it says .... When
the words of a statute are unambiguous ... this first
canon is also the last: judicial inquiry is complete.' "
Teva Pharm. Indus. Ltd. t'. Crawford, 4lQ F.3d 51.
53 (D.C.Cir.2005) (quotir'g Conn. Nut'l Bank v.
Geruain. 503 U.S. 249.253-54. 112 S.Ct. 1146. 117
L.Ed.2d 391 (1992) (omissions in original).
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Unswayed by what ii calls "narrow semantic
analyses," Resp't Br. at 55-but what courts typically
call Chevron step one-EPA claims that a "more
holistic analysis ,., [o! the text, structure, and history
of the CAA as a whole, as well as the context
provided by other legislation that is specific to
climate change," justifies its conclusion that it caDnot
regulate GHGs like CO2 for their effects on climate
change, id. at 25-26. To disregard the Act's plain
text in this way, EPA needs an "extraordinarily
convincing justification," Aooulachian Pou'er Co. v.
EPl. 249 F.3d 1012. 1041 (D,C.Cir.2001). "For the
EPA to ayoid a literal interpretatio\ at Chevron step
one, it must show either that, as a matter of historical
fact, Congress did not mean what it appears lo have
said, or that, as a matter of logic and statutory
structure, it almost surely could not hav€ meart it."
Enzine Mfrs. Ass'n v. EPA. 88 F.3d 10'75. 1089
(D,C.C i r .1996) .

EPA offers four reasons for abaldoning the Act's
text. First, it suggests tllat since the 1965, 1970, and
1977 Congresses were not specifically concemed
with global warming, the Act cannot apply to CHGS.
Second, it claims that for both practical and policy
reasons, global pollution should be tackled though
specific statutory provisions rather than genefal ones,
Third, relyng oi FDA v. Brown & Ililliamson
Tohacco Corc., 529 U.S. 120. 120 S.Ct. 1291.146
L.Ed.2d l2l (2000), it argucs that Congress's passage
of legislation calling for study of climate change,
along with Congress's failure to pass any provisions
tailored solely to regulating GHGs, demonstrates that
the CAA cannot apply to CHGS, Finally, EPA
suggests that Congress couldn't have intended the
deflinition of "at pollutant" to cover CO2, since EPA
regulation of CO2 emissions from automobiles would
overlap with Deparftnent of Transportation (DOT)
autlority over fuel economy standards under a
different act, None of these reasons provides a
convincing justification-let alone an "extraordinarily
convincing" one-for EPA's counter-textual position.

EPA fust suggests that because the 1965, 1970, arrd
19?7 Congresses showed little concem about the
specific problem of gtobal warming, reading the
CAA's languago to sover such problems would be
like finding "an elephant in a mousehole." Tr- of
Oral Arg. at 32; see a/so Resp't Br, at 23 (quoting
Whitman v. Am, Ttllckins Ass'ns, 531 U.S. 45"1^ 468.
l2l S.Ct, 903. 149 L.Ed.2d I (2001)). EPA is
correct that lllose Congresses spilled little ink on the
issue ofglobal warming: while the legislative history
contains a few shay references to human-forced
climate change, see, e.g.,l l l  Cong. Rec. 25,061
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(Sept. 24, 1965) (statement of Rep. Helstoski); l16
Cong. Rec. 32,914 (Sept. 21, 1970) (report
introduced in the record by Sen, Boggs), in those
years tle scientific understanding of the issue was
nascent atbest, see, e,9., Environmenlql Quality: The
First Annual Report of the Council on Environmental

Suality 93 (1970) (notine that "[m]an may be
changing his weather" but expressing uncertainty as
to whether global imrming or cooling was
occurring). But EPA errs in suggesting that because
Congress may not have precisely foreseen global
warming, the Act provides no authorization for GHG
regulation. Hardly a mousehole, the definition of
"air pollutants"-*69 **301 "including any physical,
chemical, biological, radioactive ,., substanse or
matter which is emitted into or otherwise enters the
ambient air'lenables the Act to apply to new air
pollution problems as well as existing ones. "fT]he
fact that a statute can be applied in situations not
expressly anticipated by Congress," tho Supreme
Court has explained, "does not demonshate
ambiguity. It demonstrates breadth." PGA Tour.
Inc. v. Msrtin. 532 U.S. 661. 689 - l7l S.Ct. 18'79.
149 L.Ed.2d 904 {2001) (quotirg Ptt. Deo't of
Corrections v. Yeskev. 524 U.S. 206. 212. 1I8 S.Ct.
1952. 14l L.Ed.zd 215 (1998)). Indeed, Congress
expressly instructed EPA to be on the lookout for
climate-related problems in evaluating risks to
"welfare." Section 302(h), added in 1970, explains
that "[a]ll language referring to effects on welfare
includes, but is not limited to, effects on soils, water,
crops, vegetation, manmade materials, animals,
wildlife, weather, vlsibility, and cltmate." 42U.5.C.
$ 7602(h) (emphasis added).

EPA'S second reason for its interpretation-that for
practical and policy reasons global warming should
be dealt with through specifically tailored statutes-
likewise fails to trump Congfess's plain language. It
may well be that a statute aimed solely at global
warming would deal with the problem more
etfectively than one aimed generally at air pollution.
But an agency may not "avoid the Congressional
intent clearly expressed in the lstatutory] text simply
by asserting that its preferred approach would be
better policy." Ewine Mfis. Ass'n, 88 F .3d at 1089.
Perhaps recognizing this point, EPA attempts to link
its policy ar€uments to the statute by claiming that
because the 1977 and 1990 Congresses enacted
provisions specific to another global pollution
problem-depletion of shatospheric ozone-we must
infer that the Act's general provisions do not cover
such global problems. Once again, EPA makes
much of vcry little. While the 1977 Congress did
add provisions aimed specifically at ozone depletion,
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it also made clear that "fn]othing in this [ozone-
specific] part shall be construed to alter or affect the
authority of the Administator under ,.. any other
provision of this Act."Pub.L. No. 95-95. $ 158. 9l
Stat. 685,730 (19'77); see c/soH.R.Reo. No.95-294.
at 102 (1977\ (expressing the House Committee's
view that EPA could already regulate emissions to
protect stratospheric ozone under an existing general
provision of the CAA). Similarly, I see nothing in
the 1990 Congress's enactment of other provisions
specific to shatospheric ozone protoction, se€42
U-S-C. $ $ 7671 to ?5?_!9, indicating it thought EPA
lacked authority under general provisions like section
202 to regulate emissions contributing to global
pollution- This is particularly tlue since that
Congress also enacted provisions specific to certain
regional pollutants, see, e.9., id. $ $ 7651 to 76510
(acid rain control), which, pursuant to general CA*A
provisions, EPA already had authority to regulate.

EPA also attempts an unworkability argument. Its
argument goes like this: another parl of the CAA
provides that the Administrator shall maintain a list
of air pollutants that, among other things, "in [the
Administrator's] judgment, cause or contribute to air
pollution which may reasonably be anticipated to
endanger public health or welfare." Id. i
7a08(aX1XA). Once pollutanls go on this list, the
Administrator must set national ambient air quality
standaxds (NAAQS) for them, i.e., ambient air
concentration levels that, in the Administratols
judgment, "are requisite to protect the public health"
and in some areas are "requisite to protect the public
welfare." /d. $ 7a09(b); see qlso id. $ $ 7407,
7alo(a)(l). States must submit plans explaining
how they will achieve these NAAQS. Id. $ 7410.
According to **302 *70 EPA, these provisions
would be unworkable if applied to CO2: because
CO2 disperses relatively evenly throughout the lower
atmospherc, states would have only minimal control
over lheir atmospheric CO2 concentrations and thus
over whether they meet the CO2 NAAQS. EPA then
concludes that because CO2 regulation would be
unworkable in the N-{AQS contexl, no general CAA
provisions, including section 202(a)(1), authorize it
to regulate any GHGS.

This unwieldy argument fails. Even assuming that
states' limited ability to meet CO2 NAAQS renders
these provisions unworkable as to CO2, but see id. $
7509a(a) (providing a safe harbor for states that fail
to meet N.{AQS due to emissions emanating fiom
outside the country), the absurd-results canon would
justify at most an exception limited to the particular
unworkable provision, i.e., the NAAQS provision.
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See Mova Pharm. Coro. v. Shalala. 140 F.3d 106Q.
1068 (D.C.Cir.l998). As EPA acknowledges,
regulating CO2 emissions liom automobiles is
perfectly feasible. See![lg![9g-q41!l!p (noting
that "improving fuel economy" is a "practical rvay of
reducing tailpipe CO2 emissions" and that other
technologies for reducing emissions may develop in
the future).

In support of its third justification for abandoning the
plain text of sections 202(a)(1) and 302(9), EPA
relies on later congressional action (and inaction).
Specifically, EPA points out (l) that all direct
references to CO2 or global warming in the 1990
CAA amendments appear in nonregulatory
provisions; (2) that other congressional acts such as
the 1978 National Climate Program Act, the 1987
Global Climate Protection Act, the 1990 Global
Change Research Act, and the 1992 Energy Policy
Act, as well as several appropdations riders, touch
specifically on the issue of global warming, typically
by instructing agencies to study the issue; and (3)
that Congress has considered and rejected many bills
specifically tailored to GHG emissions regulation
since at least 1990. One might well wonder what all
this has to do with whether GHGS are "air pollutants"
within the meaning of CAA section 302(9). But
rel),rng almost exclusively on Brown & Williamson.
529 U.S.  120.  120 S.Cr .  1291.  146 L .Ed.2d  121.  EPA
claims that together these faats indicate that the
CAA's general provisions do not cover GHGs. EPA
also asserts that, as in Brown & Williomson, the
"extraordinary" political and economic significance
of the regulation requested casts doubt on the
agency's authority to undertake it. See Resp't Br. at
2 t -22 .

In Brown & llillinmson, the Coqrt considered
whether the FDA had authority to regulate tobacco
products. Although the Food, Drug, and Cosmetic
Act's broad language suggested that it did, the Court,
acknowledging that "a specific policy embodied in a
later federal statute should control our constfuction of
the [earlier] statute, even though it ha[s] not been
expressly amended,"529 U.S. at 143. 120 S.Ct. l29l
(quoting United States v. Estate qfRomani, 523 U.S.
517.  530-31.  l l8  S .Ct .  1478.  140 L .Ed.zd  710
{1998)) (alterations in original), concluded that the
FDA lacked such authority. In reaching this
conclusion, the Court relied on a direct, irreconcilable
conflict between FDA jurisdiction over tobacco
under the FDCA and later statutes expressly
r€gulating tobacco. If the FDA had jurisdiction oyer
tobacco products, it would have had to ban them
entirely due to their health dsks, yet the subsequent
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acts "reveal[ed Congress's] intent that tobacco
products remain on the market." 529 U.S. at 139.
120 S,Ct. 1291. Moreover, as the Court emphasized-
at least eighteen times by my count-the FDA had
repeatedly claimed to have "no authority under the
FDCA to regulate tobacco**303 *71 products,"lA41
157. 120 S.Ct. 1291. and "Congress's tobacco-
specific statutes ha[d] effectively ratified the FDA'S
long-held position," d,_4_J4!.J2!S.!], lE-!. See
generally id. at 125-26, 130-31, 144-46.151-5'7. l2Q
s.c t .  1291.

EPA's relianse on Brown & Williamson is misplaced.
To begin with, I am unconvinced by EPAs
conteution that its jurisdiction over GHG emissions
would be as signihcant as FDA jurisdiction over
tobacco. Acting under the CAA, EPA already
extensively regulates the energy and tansportation
industries, whercas the FDA had no prior authority
over the tobacco industry. Moreover, EPA
jurisdiction would lead only to regulatiort of GHGs-
with, in the case of section 202, regulation taking
effect only a,fter"such period as the Administator
finds necessary'' for development of technology,
"giving appropriate consideration to the cost of
compliance,"42 U.S.C. { 752t(aX2), By contrast,
FDA jurisdiction over tobacco would have triggered
a total product ban. But even assuming the
implications are equally significant, this is not an
"extaordinary" casc where "common sensc,".!ee
Brown & Will iamson. 529 U.S. at 133.159.120 S.Ct,

!l!! calls into question whether Congress has
detegated EPA authority to regulate GHGs. Congress
gave EPA broad authority to regulate all harmful
pollutants, as section 202(a)(1)'s text makes clear.
Congress did so intentionally, deeming it "not
appropdat€ to exempt certain pollutants" from the
Act's "comprehensive protections.",9eeIL&Bpp,
No. 95-294, at 42-43. And, as I explain belo\t, no
subsequent statutory indicia comparable to those
relied on by the Coufi in Brown & Iryilliamson justify

a different conclusion.

Perhaps most significantly, no conflict exists between
EPA'S section 202(a)(1) authority to regulate GHGS
and subsequent global warming legislation.
Whereas an FDA ban on tobacco would have directly
conflicted with congressional intent that tobacco
remain on the market, EPA regulation of GHGs
would be fully compatible with slalutes proposing
additional research and other nonregulatory
approaches to climate change. Take the three 1990
CA*A additions referencing carbon dioxide or global
waming. Section 103(9) calls for "noruegulatory
s&ategies and technologies" for reducing pollutants
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like sulpher oxides, carbon monoxide, and carbon
dioxide. 42 U.S.C. { 7403(e). While the section
also provides that "ln]othing in this srbsection shall
be construed to authorize the imposition on any
person of air pollution control
requirements,"ld(emphasis added), it nowhere
suggests that EPA lacks authority to rcgulate carbon
dioxide-or, for that matter, sulpher oxides, carbon
monoxide, and other pollutants-under different parts
of the Act. Section 602(e) is similar. One s€ntence
requires the Administralor to "publish the global
waming potontial" of certain listed substances, and
the next sentence notes that "[t]he preceding sentence
shall not be construed to be the basis of any
additional regulation under Lhis cbapter." Id. ,i
767la(e). Once again, nothing in this provision bars
regulation under other parts of the Act. The third
provision-an uncodifled section-merely requires
sources subject to the Act's Title V to "monitor
carbon dioxide ernissions," and says nothing about
regulation one way or the other. Pub.L. No. 101-549.
-s 821. 104 Stat. 2399, 2699 (1990). Other climate-
related acts similarly demonstrating congressional
intent that global climate issues receive study and
attention are likewise perfectly compatible with GHG
regulation. See generally Natlonal Climate Program
Act  o f  1978,  Pub.L ,  No,95-367.92  Sta t .601;  G loba l
Climate Protection Act of 1987, Pub.L. No, 100-204"
S N I  l0 l - l106 ,  * *304 *72  l0 l  S ta t .  1331,  1407-09;
Global Change Research Act of 1990, Pub,L. No.
101-606. 104 Stat. 3096; Energy Policy Act of 1992,
Pub.L .  No.  102-486"  106 Sta t .2776.

Furthermore, and unlike subsequent tobacco
legislation that "effectively ratified the FDA's
previous position,"Brown & Williamson, 529 U,S. at
156. 120 S.Ct. 1291. this subsequent global-
warming-related legislation passed without any
assurance from EPA that the agency lacked authority
to regulate GHGS. Quite to the conhary, at the time
of the two appropdations riders relied on by EPA,
see, e.g.,Pub,L, No. 105-276. 112 Stat. 2461. 2496
(1998) (baning use of funds for implementation of
the Kyoto Protocol), EPA was taking the position that
it possessed general authority to regulate GHG
emissions under section 202(a)(l). See
Memorandum, J. CaDnon to C. Browner (April 10,
1998). Finally, the fact that later Congresses failed
to pass bills specifically tailored to regulating global
warming hardly provides a basis for inferring that
earlier Congresses meant to exclude climate-
endangering pollutants from the coverage of the
CAA's general provisions. Not only is "subsequent
legislative history ... a 'hazardous basis for inferring
the intent of an earlier' Congress," but it "is a
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particularly dangerous ground .., when it concems, as
it does here ... proposal[s] that dol ] not become law."
Pension Benelit Guar, Corp. v. LTV Corn.. 496 U.S.
633.  650.  110 S.Ct ,  2668.  110 L .Ed.2d  579 (1990)
(citation omitted). Indeed, in interpreting the scope
of the FDA's authority, the Brown & V/illiamson
Court itself expressly declined to rely on failed
leg is la t ion ,  529 U.S.  a t  155.  120 S-Cr .  1291.

EPA has one last argument, applicable to CO,
emissions alone, for claiming it lacks the authority
the language of sections 202(a)(l) and 302(9)
expressly bestow upon it. According to EPA, the
only practical way to regulate CO2 emissions from
motor yehicles is to require increased fuel economy,
since CO2 is a blproduct of fuel combustion and
"[n]o technology currently €xists or is under
development that can capture and destroy or reduce"
CO2 "emissions from motor vehicle tailoipes," 68
Fed.Reg, at 52.929. Such regulation, EPA reasons,
would overlap substantially with DOT's authority
under the 1975 Energy Policy and Conservation Act
(EPCA) to set average fuel economy standards for
certain classes of motor vehicles. Seetub.L_Np.94
163. { 502. 89 Stat. 8?1, 902-07 (1975), Though
recognizing that no direct conflict would occu since
both agencies would set minimum standards, EPA
concludes that "any EPA effort to set CO2 tailpipe
emissions under the C.{A would either abrogate
EPCA's regime (if the standards were effectively
more stringent than the applicable [DOT] standard)
or be meaningless (if they were effectively less
stringent)." 68 Fed.Ree, at 52,929.

EPA may well be coffect that setting standards for
fuel economy (rather than for caphrring tailpipe
emissions) represents its only curently practical
option for regulating COz emissions, But cf. 42
U.S.C, { 7521(aX2) (requiring section 202(a)(l)
r€gulation to take effect only "after such period as the
Administrator finds necessary to permit the
development and application of the requisite
technology''). But given that the two rcgulatory
regimes-one targetod at fuel conservation and tlle
other at pollution prevefltion-are overlapping, not
incompatible, there is no reason to assume that
Congress exempted CO2 from lhe meaning of "air
pollutant" within the CAA, particularly since section
103(g) explicitly calls CO2 an "air pollutant." Where
two "statutes are 'capable of co-existence,' it
becomes the duty of this court 'to regard each as
effective'-at least absent clear congressional intent to
the contrary." **305*73FTC \,. Ken Roberts Co..
276 lr.3d 583. 593 O.C,Cir,2001) (quoting Morton
r .  Metcar i ,  4 l '7  U.S.  535.551,94  S.Ct .24 '74 .41
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L.Ed.zd 290 (1974). Moreover, Congress
acknowledged, and indeed accepted, the possibility
of regulatory overlap. Not only does the current
EPCA recognize the relevance of "the effect of other
motor vehicle standards of the Govemment on fuel
economy,"49 U,S.C, { 32902(fl; see also EPCA,
Pub.L. No. 94-163. { 502(e). 89 Stat. at 905, but in
passing the 1917 CAA amendments Congress
emphasized that EPA regulation under the CAA
should go forward eyen where it overlaps with
responsibilities given to other agencies under other
acts, re€IL&Rsp-No-91:221, at 4243 (explaining
that Congress was amending section 302(9) to
broaden the meaning of "air pollutants" and make
clear that EPA has authority even over pollutants
already regulated by another agency). As the 1977
House Report explained, "the Clean Air Act is the
comprehensive vehicle for protection of tle Nation's
health from air pollution. In the committee's view, it
ls not appropriate to exempt cartain pollutants or
certain souces from the comprehensive protections
afforded by the Clean Air Act."1d.

In sum, GHGs plainly fall within the meaning of "air
pollutant" in section 302(9) and therefore in section
202(a)(1). If "in [the Administrator's] judgment"
they "cause, or contribute to, air pollution which may
reasonably be anticipated to endanger public health
or welfare,"42 U.S.C. $ 7521(aXl), then EPA has
authority-indeed, the obligation-to regulate their
emissions from motor vehicles.

EPA's second reason for refusing to act-what EPA's
counsel tenned "the fallback argument," Tr. of Oral
Arg. at 41-is that even if GHGs are air pollutants, the
agency gave appfopriate reasons and acted within its
discretion in denlng the petition for rulemaking-
EPA stresses that our "arbitrary and capricious"
standard of review is particularly deferential in
reviewing an agency refusal to institr.rte rulemaking.
See Resp't Br. at 1l-12, cf. Motor Vehicle MJis.
l.trt r,. 8P,4. 768 F.zd 385.389 n. 6 (D.C.Cir.19li5]
(observing thal tlre CAA judicial review provisions
are identical to those in the A?A). This is certainly
true, but this court must nonetheless "consider
whether the agency's decisionmaking was reasoned,"
and we will not permit the agency to make "plain
erors of law." See Am. Horse Protection Ass'n, lnc.
v. Zvne, 812 F.2d 1. 5 (D.C.Cir.l987) (internal
quotation marks omitted). Inde€d, "the agency has
the heaviest of obligations to explain and exposc
every step of its reasoning," so that we can
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"exercis[e] our responsibility to determine whether

[its] decision is'arbitrary, capricious, an abuse of
discretion, or otherwise not in accordance with law.'
" SeeAm. LungAss'nv. EPA, 134 F.3d388.392-93
{D.C.Cir.1998) (quoting 42 U.S,C. $ 7607(d)(9))
(reviewing EPA's denial of a petition to rerrise a
NAAQS).

In my view, EPA has failed to satisfy this standard.
Indeed, reading the relevant sections of EPA's
petition denial-one iitled "No Mandatory Duty,"
another "Different Policy Approach," and a third
"Administation Global Climate Change Policy,"
see68 Fed.Reg, at 52.929.52.9311 find it diff icult
even to grasp the basis for EPA's action, In its brief,
EPA describes the petition denial as claiming that if
the agency thinks regulating GHGs is a bad idea, the
Administrator has discretion to withhold making a
"judgment," known as an "endangerment finding,"
that GHC emissions "cause, or contribute to, air
pollution which may reasonably be anticipated to
endanger public health or welfare,"see42 U.S.C. $
7521(aX1). Yet the denial itself**306 *74 seems to
rest more clearly (albeit still not clearly) on a belief
that even if the Adminishator makes an
endangerment finding, that firdrng tiggers no duty to
set emission standards. In the end, though, it makes
no difference whether one or both rationales are
genuinely given in the petition denial or whether they
ifftead amount to post hoc rescue attempts. As I
explain below, neither rationale is acceptable in light
of section 202(a)(l)'s mandate.

EPA'I Discretion to Make an Endangerment Finding

In the petition denial, EPA states:

[T]he CAA provision authorizing reguletion of motor
vehicle emissions does not impose a mandatory duty
on the Administrator to excrcise her judgment.
lnstead, section 202(aXl) provides the Administrator
with discretionary aulhonty lo address emissions..,.
While section 202(a)(l) uses the word 'shall,' it does
not r€quire the Administrator to act by a specified
deadline and it conditions authority to act on a
discretionary exercise of the Administfator's
judgment regarding whether motor vehicle emissions
cause or contribute to air pollution that may
reasonably be auticipated to endanger public health
or welfare.

68 Fed.Reg. at 52.929. Expounding on this passage,
EPA argues in its brief that "[t]he ICTA Petition
Denial reflects EPA's decision not to make any
endangerment finding-either affimative or negative-
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under section 202(a)(1)." Resp't Br, at 62-63. ln
EPA's view, "the Agency's authority to make the
threshold finding is discretionary" and petitioners err
in suggesting that "if the statutory test for making the
finding is met, EPA has no choice but to set
standards." Id. at 57 (intemal quotation marks
omitted).

EPA's brief also tums several policy concerns raised
in other portions of its petition denial into mtionales
for holding off examining endangerment. These
concems include the following: (l) "there continue
to be important uncertainties in our understanding of
the factors that may affect future climate change and
how it should be addressed"; (2) petitioners
identified no techrologies for reducing CH4, NrO,
and HFC emissions, and technologies for reducing
CO2 emissions eithel overlap with DOT's authority or
require further development; (3) regulation "would
also result in an inefficient, piecemeal approach to
addressing tle climate change issue," as the "U.S,
motor vehicle fleet is one of many sources of GHG
emissions both here and abroad"l (4) "fu]nilateral
EPA regulation of motor vehicle GHG emissions
could also weaken U,S, efforts to persuade key
developing countries to reduce the GHG intensity of
their economies"; and (5) "EPA disagrees with the
regulatory approach urged by petitioners," instead
prefering "a number of nonregulatory approaches to
reducing GHG emissions" in line with "the
President's global climate change policl' of
"support[ing] vital global climate research and
layfing] the groundwork for future action by
investing in science, technology, and institutions."
S ee03Is4.8se._at t2g9t3.

EPA's reasoning is simply wrong. In effect, EPA
has transformed the limited discretion given to the
Administmtor under section 202-the discretion to
determine whether or not an air pollutant causes or
contributes to pollution which may reasonably be
anticipated to endanger public health or welfare-into
the discretion to withhold regulation because it thinks
such regulation bad policy. But Congress did not
give EPA this broader authority, and the agency may
not uswp it,

Section ?02(a)(l)'s language-the "Administrator shall
by regulation prescribe **30? *75 ... standards
applicable to the emission ofany air pollutant from ...
new motor vehicles ... which in his judgment cause,
or contribute to, air pollution which may reasonably
be anticipated to endanger public health or
welfare,"42 U.S.C. $ 75 2 I (a)( 1 )-establishes the
limits of EPA's discretion. This section sives the
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Administrator the discretion only to "judg [e],"
within the bounds of substantial evidence. whether
pollutants " cause, or contribute to, air pollution
which may reasonably be anticipated to endanger
public health or welfare." If conflicting credible
evidence exists, e.g., some evidence suggesting that
GHGs may reasonably be anticipated to endanger
welfare and otler evidence suggesting the opposite,
then the Adminishator has discretion in weighing this
evidence. If the facts are knoum but require no
single conclusion as to whether a pollutant "may
reasonably be anticipated to endanger public health
or welfare"-such as in a case where there exists a
small-to-moderate risk that a pollutant will cause a
small-to-moderate amount of harm-then the
Administrator has discretion in assessing whether
these facts amount to endangerment, If the
Administrator concludes based on substantial
evidence that more research is needed befbre be can
judge whether GHGs may reasonably be anticipated
to endanger welfare, then he has discretion to hold
off making a finding.

But section 202(a)(l) plainly limits the
Administrator's discretion-his judgment-to

determining whether the statutory standard for
endangerment has been met. The Admiristrator has
no discretion either to base that judgment on re.tsons
unrelated to this standard or to wilhhold judgment for
such reasons. ln claiming otherwise, EPA not only
ignores the statute's language, but also fails to reckon
with this circuit's related precedent.

Our en banc decision in Nqlural Resources Defbnse
Council. Inc. t. EPA,824 F.2d l146 (D .C.Cir .198'1),
rnakes clear that the Administrator may only exerctse
'ludgment' in evaluating whether the statutory
standard has been met. There, considering a CAA
provision authorizing the Administrator to set
emission standards "at the level which in his

.judgment provides an ample margin of safety to
protect the public health,"42 U.S.C. { ?412(bXlXB)
{1982) (quoted in 824 F.2d at 1 147). we held that the
Administrator had to base his determination on what
level would "provide an 'ample margin of safety.' "

See824_!ld--L!LEL65. We struck down his
proposed standards because he failed to ground them
in the statute. ,See ,d. at l163-64 ("[T]he
Administrator has made no linding with respect to
the effect of the chosen level of emissions on
health,... Nowhere in the decision did the
Administrator state that the 1976 emission standards
provide an 'ample margin ofsafety,' ").

Similarly, in Ethvl Cotrt. v. EPA. 541 F.2d I
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(D.C.Cir.19?6) (en banc), we considered whether
EPA appropriately linked its policy analysis to the
statutory standard. That case involved EPA's
decision to regulate leaded gasoline pursuant to CAA
section 2ll(c)(l)(A), 42 U.S,C. $ 185716c(lXA)
(1976\, currently coddied as amended at4lLS,]e,\
7545(cX1XA), which at that time provided that the
Administrator "may" regulate fuel additives "if any
emission products of such ... fuel additive[s] will
endanger the public health or welfare." Determining
that lead in gasoline presented " 'a signihcant risk of
harm' to the public health,"54l F,2d at 7. EPA
regulated it. Industry petitioners objected, claiming
that the Administrator needed "proof of actual harm
rather than of 'a significant risk of harm.' " fo13!
12. Siding with EPA, we held that the agency had
discretion in determining what level of +*308 *?6

harm-or risk of harm-constitutes endangerment. Id
We indicated that such determinations involve policy
issues, but-as Judge Randolph neglects to mention,
see op. ofRandolph,1., at 57 - 58 -these policy issues
all related to whether the statutory standard had been
mct, i.e., to whether lead in gasoline endangered
public health. See, e.9.,541 F.2d. at 24 (observing
that "a determination of endangerment to public
health is necessarily a question ofpolicy that is to be
based on an assessment of risks and that should not
be bound by either the procedural or the substantive
rigor proper for questions of fact"); rd. at 26 (noting
that "the statute accords the regulator flexibility to
assess risks and make essentially legislative policy
judgments"). lr.rd,eed, Ethyl makes quite clear that
the Administrator's policy-based discretion is limited
to the terms ofthe stahrte, "All this is not to say that
Congress letl the Administrator free to set policy on
his orvl terms, To the conhary, the policy
guidelines are largely set, both in tle statutory term
'will endanger' and in the relationship of that term to
other sections of the Clean Air Act. These
prescriptions direct the Administrator's actions." Id
at79; cf. Brown & Willinmson, 529 U.S. at 140. 
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S.Ct. l29l (noting that the FDA'S "judgment" about
how best to achieve public health goals is "no
substitute fbr the specific safety determinations
required by the FDCA's various opemtive
provisions").

In yot anotier ease, Her Majesty the Queen in BjgU
ol Ontario v. EPA. 912F,2d,1525 (D.C.Cir.l990), we
held that for EPA to decline to firake an
endangerment finding, it must have a statutorily
based reason for doing so. The CAA section at issue
provided that when the Administrator had "reason to
believe that any air pollutart or pollutants emitted in
the Unit€d States cause or contribute to air oollution
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which may reasonably be anticipated to endanger
public health or welfare in a foreign country,.., the
Administntor shall give formal notice thereof to the
Govemor of the State in which such emissions
originate," Id. at 1527-?8 (quoting 42 U.S.C. S
7415(a) (1982)) (omission in original). Petit ioners
alleged that the Administrator acted urueasonably in
holding off making an endangerment finding as to
acid rain, which sfiong evidence (including informal
EPA statements) indicated was coming from the
United States and endangering Canadian welfare. fo!
at 1529. We held that EPA acted reasonably in
postponing a fomal endangerment finding o/,/),
because it gave a reasonable statutory basis for doing
so, Specihcally, because EPA still lacked
information as to which statcs w€re causing t}le
harmful acid rain, it would have been "pointless" for
the agency to make an endangerment finding given
the "specific lstatutory] linkage between the
endangerment finding and the remedial procedures,"
i.e,, notifoing offending states. Id. at 1533. "For this
reason," we found EPA's decision to postpone an
endangerment finding "both reasonable and
consistent with the statute." Id.

In short, EPA may withhold an endangerment finding
only if it needs more information to determine
whether the statutory standard has been mel,
Similarly, for EPA to find no endangerment (as Judge
Randolph, going beyond the agency's own
arguments, appears to claim happened here, see op.
of Randolph, J., at 57,58), it must ground that
conclusion in the statutory standard and may not rely
on uffelated policy considerations.

The statutory standard, moreover, is precautionary.
At the time we decided El&.t 1 section 202(a)(l) and
similar C.{A provisions either authorized or required
the Administrator to act on finding that emissions led
to "air pollution wrich endangers the public health or
welfare;' See*77 **309 42 U.S.C. { 1857f-l(aXl)
(1976) (emphasis added). After Ethyl found that
"tho statutes and common sense demqnd regulatory
action to prevent harm, even if the regulator is less
than certain that harm is otherwise ineitable," EJllyL
541 F.2d at 25 (emphasis added), the 1977 Congress
not only approved of this conclusion, seeH.R,Rep.
No.95-294, at 49, but also wrote it into the CAA.
Section 202(a) (l) (along with odrer provisions,
seeE_&8.Qp._l!e,__91294, at 50) now requires
regulation to precede certainty. It requires regulation
where, in the Administrator's judgment, emissions
"contribute to air pollution which may reasonably be
anticiryfiei to endanger public health or welfare."
42 U.S.C. $ 7521(a)(l) (emphasis added). As the
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House Roport explained: "In order to ernphasize the
precautionary or preventative purpose ofthe act (and,
therefore, the Administrator's duDr to assess risks
rather than wait for proof of actual harm), the
committee not only retained the concept of
endangerment to health; the committee also added
the words 'may reasonably be anticipated to.' "
H.R.Rep. No. 95-294, at 5l (emphasis added).

Given tlis framework, it is obvious that none of
EPA's proffered policy reasons justifies its refusal to
find that GHG emissions "contribute to air pollution
which may reasonably be anticipated to endanger
public health or welfare." Unlike in .IIer Majesry the
Queen, EPNs proffered reasons for refusing to make
an endangerment finding have no connection to the
statutory standard. Instead, as in Natural Resources
Defense Council (where we found EPA to have acted
arbitrarily and capriciously), EPA has "ventured into
a zone of impermissible action' by "simply
substitnt[ing]" freestanding policy concerns for the
son of evaluation required by thc statute. Seef,!!
F.2d at I163. A look at these policy concerns proves
the point.

First, EPA claims that global warming still has many
scientific uncertainties associated with it. See68
Fed,Ree. at 52.930-31i see also op. of Randolph, J.,
at 11-13. In this regard, EPA makes much of the
NRC'S statements that a link between human-caused
atmospheric GHG concentration increases and this
past century's warming "cannot be unequivocally
established"; that "a wide runge of uncertainty"
remains "inherent in current model predictions" due
to imprecise variables like future emissions rates,
climate sensitivity. and the forcing effects of
aerosols; and that "cr,rrent estimate [sic] of the
magnitude of future warming should be regarded as
tentative and subject to future adjustments (either
upward or downward)." Seef!_Eg.d!gg._a!12j30
(quoting NRC Rep. at l. l7): see also op. of
Randolph, J., at 56 - 58. But the CAA nowhere calls
for proof. It nowhere calls for "unequivocal"
evidence. Instead, it calls for the Adminisffator to
determine whether GHGs "contribute to air pollution
whlch may reasonably be anticipated to endanger"
welfare. EPA never suggests that the uncertainties
identified by the NRC Report prevent it ftom
determining that GHGs "may reasonably be
anticipated to endanger" welfare, In other words,
just as EPA failed in Natural Resources Defense
Council to explain its chosen emissions level in light
of the statutory stardard, so the agenay has failed
here to explain its refusal to frnd endangerment in
light of the statutory standard,
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EPA's silence on this point is telling. Indeed,
looking at the NRC Report as a whole, I doubt EPA
could credibly conclude that it needs more research
to dotermine whether GHc-caused global warming
"may reasonably be anticipated to endanger" welfare.
Though not offering certainty, the report
demonstrates that matters are well within the
"frontiers of scientific knowledge," see op. of
Randolpb, J., at 58 ""310 

*78 (quoting Envtl Def.
Fuad v. EPl, 598 F.2d 62. 82 (D.C.Cir.l9?8)). The
report also indicates that the projected consequences
ofglobal warming are serious. Because neither EPA
nor Judge Randolph acknowledges, let alone
evaluates, these projected effects, I quote the NRC's
discussion of the "Consequences of Increased
Climate Change of Various Magnitudes" in its
entirety.
The U.S, National Assessment of Climale Change
Impacts, augmented by a recent NRC report on
climate and health, provides a basis for summarizing
the potential consequcnces of clinate change, The
National Assessment directly addresses the
importance of climate change of vadous magnitudes
by considering climate scenarios from two well-
regarded models (the Hadley model of the United
Kingdom and the Canadian Climate Model). These
two models have very different globally-averaged
temperature increases (2.7 and 4.4"C (4.9 and 7.9'F),
respectively) by the year 2100, A key conclusion
from the National Assessment is that U.S. society is
likely to be able to adapt to most of the climate
change impacts on human systems, but th€se
adaptations may come with substantial cost. The
primary conclusions from these reports are
summaized for agriculture and forestry, water,
human health, and coastal regions.
In the near term, agriculture and forestry are likely to
benefit from CO2 fertilization effects and the
increased water efflciency of many plants at higher
atmospheric CO2 concentrations. Many crop
distributions will change, thus requiring significant
r€gional adaptations, Given their r€sourc€ base, the
Assessment concludes that such changes will be
costlier for small farmers than for large corporate
farms. However, the combination ofthe geographic
and climatic breadth of the United States, possibly
augmented by advances in genetics, increases the
nation's robustness to climate change. These
conclusions depend on the climate scenario, with
hotter and drier conditions increasing the potential for
declines in both agriculture and forestry. In addition,
the response of insects and plant diseases to warming
is poorly understood. On the regional scale and in
the longer term, there is much more uncertainty.
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Increased tendency towards drought, as prcjected by
some models. is an imponant concem in every regron
of the United States even though it is unlikely to be
realized everywhere in the nation. Decreased snow
pack and/or earlier season melting are expected in
response to warming because the freeze line will be
moving to higher elevations. The western paxt of the
nation is highly dependent on the amount of snow
pack and the timing of the runoff, The noted
increased rainfall rates have implications for
pollution run-off, flood control, and changes to plant
and animal habitat. Any significant climate change
is likely to result in increased costs because the
nation's invostment in water supply infrastructure is
largely tuned to the curr€nt climate.
Health outcomes in response to climate change are
the subject of intense debate. Climate change has
the potential to influonce the frequency and
transmission of infectious disease, alter heat- and
cold-related mortality and morbidity, and influence
air and water quality. Climate change is just one of
the factors that influence the frequency and
transmission of infectious disease, and hence the
assessments view such changes as highly uncertain.
This said, changes in agents that fansport infectious
diseases (e.g., mosquitoes, ticks, rodents) are likely to
occur with any **311 *79 significant change in
precipitation and remperarure. lncreases in mean
temperatures are expected to result in new record
high temperatures and warm nights and an increase in
the number of warm days compared to the present.
Cold-related stress is likely to decline whereas heat
stress in major urban areas is projected to increase if
no adaptation occurs. The National Assessment ties
increases in adverse air quality to higher temperaturcs
and other air mass characteristics. However, much
of the United States appears to be protected against
many different adverse health outcomes related to
climate change by a strong public health system,
relatively high levels of public awareness, and a high
standard of living. Children, the elderly, and the
poor are considered to be the most wlnerable to
adverse health outcomes. The understanding of ihe
relationships between weather/climate and human
health is in its infancy and therefore the health
consequences of climate change are poorly
understood. The costs, benefrts, and availability of
resources for adaptation are also uncertain.
Fifty-three percent of the U.S. population lives within
the coastal regions, along with billions of dollars in
associated infrastructure. Because of this, coastal
areas are more nrlnerable to increases in severe
weather and sea level rise, Changes in storm
frequency and intensity are one of the more uncertain
elements of future climate change prediction,
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However, sea level rise increases the potential
damage to coastal regions even under conditions of
curTent storm intensities and can endanger coastal
ecosystems if human systems or other barriers limit
tbe opportunities for migration.
In contrast to human systems, the U.S. National
Assessment makes a strong case that ecosystems afe
the most wlnerable to the projected mte and
magnitude of climate change, in part because the
available adaptation options are very limited.
Significant climate change will cause disruption to
many U.S. ecosystems, including wetlands, forests,
grasslands, rivers, and lakes- Ecosystems have
inherent value, and also supply the country with a
wide variety of ecosystem scrvices.
The impacts of these climate changes will be
significant, but their nature and intensity will depend
strongly on the region and timing of the occurrence.
At a national level, the direct economic impacts are
likely to be modest. However, on a regional basis
the level ard extent of both beneficial and harmful
impacts will grow. Some economic sectors may be
transformed substantially and there may be
significant regional transitions associated with shifts
in agriculture and forestry. Increasingly, climate
change impacts will have to be placed in the context
of other stresses associated with land use ard a wide
variety of pollutants. The possibil i ty of abrupt or
unexpected changes could pose greater challenges for
adaptation.
Even the mid-range scenarios considered in the IPCC
result in temperatures that continue to ilcrease well
beyond the end of this century, suggesting that
assessments that examine only the next 100 years
may well underestimate the magnitude of the
eventual impacts. For example a sustained and
progressive drying of the land surface, if it occurred,
would eventually lead to desertifrcation of regions
that are now marginally arable, and any substantial
melting or breaking up of the Greenland and
Artarctic ice caps could cause widespread coastal
inundation.

*80 **312 NRC Rep. at 19-20 (footnotes omittod). I
have grave difficulty seeing how EPA, while treating
the NRC Report as an "objective and independent
assessment of the relevant science,"68 Fed.Ree. at
52.930. could possibly fail to conclude that global
warming "may reasonably be anticipated to cndanger
public health or welfare,"42 U.S.C. | 7521{a)(l),
with effects on welfare including "effects on soil,
water, crop$, vegetation, manmade materials,
animals, wildlife, weather, visibility, and climate,
damage to and deterioration of property, and hazards
to tnnsDortation. as well as effects on economic
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values and on personal comfort and well-being,"rdl
7602ft). It thus comes as no surprise that EPA's
petition denial not only undertakes none of the risk
assessments described in EtfuL 541 F.Zd at 28 & n.
5!, but also utterly ignores the statutory standard.

EPA similarly fails to link its second policy
justification-that setting fuel economy standards
represents the only currently available way to
regulate CO2 emissions and petitioners "make no
suggestionls]" for how to reduce CHa, NrO, and HFC
emissions. 68 Fed.Reg. at 52.93l-with the statutory
standard. As discussed ea ier, suprq at'12 -'73, the
fact that DOT sets fuel economy standards pusuant
to the EPCA in no way prevents EPA from setting
standaxds pursuant to the CAA. It is true that DOT
has recently increased fuel economy standards for
light kucks, see6E_E9d8c€;,qu2p3! see also op,
ofRandolph, J., at 58 -a fact EPA did not even bother
to mention in its brief-but unless DOT'S action affects
whether GHGs "contribute to air pollution which
may reasouably be anticipated to endanger public
health or welfare," it provides no support for EPA's
decision.

As to EPA'S point about other GHCs, it may well be
that no current technologies exist for reducing their
emissions. But once again, this has nothing at all to
do with the statutory endangerment standard.
Indeed, in section 202(a)(2), Congress has made it
crystal clear that endangerment findings must not
wait on technology.
Any regulation prescribed under paragraph (l ) of this
subsection (and any revision thereof) shall take effect
after such period as the Adminisfator finds necessary
to permit the development and application of the
requisite technology, giving appropriate
considemtion to tho cost of compliance within such
period.

42 U,S.C, $ 7521(aX2). As the Senate Repod
explained, EPA "is expected to press for the
development and application of improved technology
rather than be limited by that which exists," S.Rep,
No. 9l-1196, at 24 (19?0); see also N\tural Res,
Def. Council, Inc. v, EPA, 655 F.2d 318. 328
(D.C.Cir. 198 1) (referencing this legislative hisrory),
In refusing to make an endangerment finding because
it lacks currently available technology for controlling
these emissions, EPA goes well beyond the bounds of
iis statutory discretion.

EPA's final policy reasons likewise fail. Because
other domestic and foreign sources contribute to
atmospheric GHG concenhations, GHG regulation
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might well "result in an inefficient, piecemeal
approach to ad&essing the climate change issue,"68
Fed.Reg. at 52.931. But again, Congress has
expressly dernanded such an approach. Section
202(a)(1) requires EPA to regulate if it judges that
U.S. motor vehicle emissions "cause, or contribute
ro, air pollution,"42 U,S.C. $ ?521(aXl) (emphasis
added); see a/so trl,rt/. 541 F.2d at 29'31 (holding
that the same language from section 2ll plainly
means that emissions merit regulation even if they
are not the only source of air pollution). EPA
(understandably) offers no basis for thinking*x3l3
*81 that U.S. automobile emlssrons are not
conlributing to global warming. Indeed, why would
the "Administration's global climate change policy
plan support [ ] increasing automobile fuel
economy,"see68 Fed,Reg. at 52.933. if motor vehicle
emissions were contributing nothing to global
warming? Similarly, EPA's concem that regulation
could weaker U.S- negotiating power v/ith other
nations has nothing at all to do with whether GHGs
contdbute to welfare-endangering air pollution.
Finally, while EPA obviously prefers nonregulatory
approaches to regulatory ores, see !![_4L293L3L
Congress gave the Administator discretion only in
assessing whether global warming "may reasonably
be anticipated to endanger" welfare, not "free[doml
to set policy on his own terms,"EdJl. 541 F.2d at 29.

In short, EPA has utterly failed to relate its policy
reasons to section 202(axl)'s standard, Indeed,
nowhere in its policy discussion does EPA so much
as mention this standard-"may reasonably be
anticipated to endanger public health or welfare."
See0E__Esd-89g- 4L,52 (the sections titled
"Different Policy Approach" and "Adminisfation
Global Climate Change Policy"), EPA apparently
dislikes the fact that section 202(a)(l) says the
Administrator "shall" regulate-rather than "may"
regulate-on making an endangerment finding, But
EPA carnot duck Congress's express directive by
declining to evaluate endangerment on the basis of
policy reasons unrelated to the statutory standard.
Although EPA is free to take its policy concems to
Congress and seek a change in the Clean Air Act, it
must obey the law in lhe meantime.

EPA's Discretion After Making an Endangerment
Findi g

Alternatively, EPA may have believed that even if it
made an endangerment finding, it had no obligation
to regulate GHG emissions, The petition denial
states,
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EPA also disagrees with the premise of the
petitione$' claim-that if the Administrator were to
find that GHGs, in general, may reasonably be
anticipated to endanger public health or welfare, she
must necessarily regulate GHG emissions from motor
vehicles, Depending on the particular problem,
motor vehicles may contdbute more or less or not at
all. An impoftant issue before the Administmtor is
whether, given motor vehicles' relative contribution
to a problem, it makes sense to regulate them.... The
discretionary nature of the Adminishator's section
202(a)(1) authority allows her to consider these
impoftant policy issues and decide to fegulate motor
vehicle emissions as appropriate to the air pollution
problem beiug addressed. Accordingly, even were
the Administrator to make a formal finding regarding
the potential health and welfare effects of GHGs in
general, section 202(a)(1) would not require her to
regulate GHG emission from motor vehicles.

68 Fed.Res. at 52.929- This passage is puzzling.
Motor vehicles emit GHGs in significant quantities,
see U.S. Dep't of State, U,9. Climate Action Report
2002, at 40-a point EPA nowhEre contests. The
statute clearly states that the Administrator "s&a// by
regulation prescribe ... standards" goveming the
emissions of air pollutants from motor vehiales if the
Adminisffator makes an endangerment frnding
regarding these pollutants. 42 U.S.C. $ 7521(a)fi)
(emphasis added). Cctmpare id.\ 7545(c)(l)(.A)
(using "may"). Refusing to regulate following an
endangerment finding would violate the law.
Indeed, EPA appears to have abandoned this
argument. In a (rare) concession to the Act's text,
EPA counsel acknowledged at oral argument, "l don't
think that we **314 *82 would contest that if the
agency had made an endangerment finding, that then
you would have to give some significance to the term
'shall ' in 

[section] 202(a)." Tr. ofOral Arg. at44.

Although this case comes to us in the context of a
highly controversial question-global warming-it
actually presents a quite traditional legal issue: has
the Environmental Protection Agency complied with
the Clean Air Act? For the reasons given above, I
believe that EPA has both misinterpreted the scope of
its statutory authority and failed to provide a
statutorily based justification for refusing to make an
endangerment finding. I would thus grant the
petitions for review.

c.A,D.C,,2005,
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